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FOREWORD

This report is intended to provide documentation of the findings
of a team of Indian lawyers and law students who participated this past
summer (1974) in an "action-research" project to conduct an assessment

of the institutions of tribal government. In all, sixteen Indian law

students and eight Indian lawyers worked on seventeen different Indian
reservations over the course of the summer. The idea for this project
was based on a growing conviction shared by members of the Indian legal

commmity that the key to real progress in the Indian legal movement

lies in the strengthening of tribal governing institutions. While
important legal victories may be won in the a2rea of hunting and fishing

rights or in the field of taxation, it must be recognized that without

a strong and viable tribal government to implement such victorles they

- . can be rendered meaningless. Yet, it must also be acknowledged that too
little is known about the status of tribal governments by the legal com-
munity. We do not know the answers to such critical questions as:
exactly what are the major strengths and weaknesses of the judicial
systems of tribes as they relate to the requirements of the Indian Civil
Rights Act, or what are the capabilities of tribes for governmental regu-
lation of natural resource development on their reservations. Perhaps
most importantly, we must ask exactly how we can begin to assist tribes

in strengthening their self-governing institutions.

Our purpose then in initiating and organizing this research

project was simply to gain a comprehensive picture of the status of a
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repregentative number of tribal govermments and to share our research
findings with other members of the national Indian community. It is

our hope that this report will contribute toward articulating what

some of the more critical needs in the area of tribal government are

and in formulating national goals which the Indian community can

address itself to. It must also be pointed out that we had promised

to each tribal community participating ‘n this study that a collective
report would be compiled and a copy furnished to them in order that they
might study our analysis and recommendations and perhaps gain something
thereby.

As a glance at our outline of contents will reveal, the bulk of
this document is comprised of the Indian law students! research reports
organized around the key issues which we had decided to focus upon. We
hope this is ample vwarning for the reader not to expect a comprehensive
manifesto on tribal government but rather a beginning of the difficult

Job of presenting a picture of tribal governments today.

Alan Parker
Project Director

John Hay Whitney foundation Grant Recipient
g
ﬁ 51 Director of Special Projects

American Indian Lawyer Training Program, Inc.
Washington, D. C.
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I. INTRODUCTION

' In the Spring of 1973 the village of Wounded Knee on the Oglala
Sioux Indian Reservation in South Dakota was occupied for over three
months by & group of Indians as a protest gesturs aimed at both the
incumbent tribal administration and the Federal Government's role on the
reservation, The protest group claimed to represent the "traditional®
elements of the Oglala Tribe in their efforts to gain recognition for
1868 Sioux treaty rights and reestablishment of a traditional form of
Indian self-government, They demnd;d that the present tribal council,
electad under a constitution drafted in accordance with the terms of the
1934 Indian Reorganization Act (IRA) calling for federally supervised
elections, be dissolved by federal officials and that a referendum vote
of all tribal members be held as a prelude to instituting a traditional,
non-federally supervised form of government. Many were surprised to
learn that under that same federal law (the IRA) federal officials were
expressly denied authority to dissolve a duly elected IRA trioal govern~

mant.

In the Spring of 1974 the United States Senate passed and sent
to the Eouse of Representatives a bill entitled thz "Indian Self-
Determination and Education Assistance Act" (S. 1017) providing for
funds to support the administration of tribal jovernmentz and Congres-
sional endorsement of a policy of comtracting for federal services by
tribes. According to the terms «f such coni.racts, the tribes assume the

responsibility for administering a wide range of governmental services

QU




previously carried out on the reservations by various federal agencies,
primarily the Bureau of Indian Affairs (BIA). Although it can certainly
be said that-"contracting" adds to the scope of self-government as exer-
cised by Indian tribes, many experienced Indian leaders remain unconvinced
as to the wisdom of contracting on a long range policy, particularly in

the form presently being proposed by the EIA.

In the Fall of 1974 the United States Supreme Court was asked to
decide two lawsuits which will have a very direct bearing on the defini-

tion of the legal status of Indian tribes and their governing powers. In

U. S. v, Mazurie the Court must determine whether or not Indian tribes
have the authority to regulate the licensing of a liquor establishment
located within the boundaries of a reservation but owmed by a non-Indian
and situated on non-trust lands. Ultimately at stake is the right of a
tribe to act as a government. Also on the docket for the Supreme Court's

Fall term is the case of Tonasket v. Thompson. In this case plaintiff

filed a suit against her tribal council under the 1968 Indian Civil
Rights Act alleging that her rights to equal protection were violated by
the council's refusal to enroll her children in the tribe. As a defense
the council has asserted that a determination as to one's eligibility
for tribal membership is an internal matter of the tribe and as such is
beyord the scope of federal intervention. As a corollary policy argu-
sent the tribe has noted in this suit that the tribal commnity ulti-
mately determines what the law or eligibilitv standards ought to be for
tribal membership and to substitute the opinion of a non-Indian federal
judge under essentially non-Indian standards is a violation of the orin-

¢iple of Indian self-government.
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The developments briefly described above are only a sampling of
the many events which today constitute an atmosphere of change and
challenge for Indian tribal governments. In many respects the problems
confronting Indian tribal leaders are not very different from those
which burden the leaders of non-Indian communities across the country

as they struggle to meet the demands of modern society, ‘

That is, tribal council members as the embodiment of the commu-
nity's governing structure are in a position comparable to that of their
counterparts on city or municipal councils. However, there are signif-
icant differences between the roles of tribal and city councils and it
is in the process of gaining an understanding of these differences that
one can gain an appreciation for the unique needs a tribal council has
for services and support which are distinct from those which may be
required by a municipal council., Undoubtedly the most basic difference
lies in the fact that the tribe, historically, legally and socially,
comprises a self-governing unit which is outside of the federalist system,
The source of an Indian tribe's authority to govern itself flows from
its status as a sovereign entity (i.e., as a sovereign, a tribe possesses
"inherent" powers of self-government which pre-date the United States
government) just as the mode in which it exercises this power is dictated
by the kind of society the tribe historically and contemporaneously is,
i.e., a2 "tribal" society. By contrast, any other local governmental
unit in this country exists only because it has received its power or
"charter" from the state which in turn must be legaily created by the

“ederal Government., With minor variations, all such units, whether city
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or county, township or mmicipality, exercise their power in more or
less the same manner. The lines and extent of authority are defined
relatively clearly by the federalist system while membership and status
within the commnity are defined politically on the basis of residence,
property ownership, etec. In contrast, tribal membership closely follows
cultural and racial lines.

These considerations are elementary, as is the obvious conclu-
sion that tribal leamers, in order to tunction wisely and effectively,
must be aware of the ramitications or their tiripe?s unique hastorical
and legal status in the context of any given situation. For example,
the complex jurisdictianal relationship between the tribe, the state
and the Federal Government must be understood by a tribal council before
it can effectively define the jurisdiction to be exesrcised by the tribal
court over civil and criminal cases. In an analogous sense, the cowncil
must have a firm idea of the extent of its power before it attempts to
impose a taxation scheme, enacts a comprehensive land use soning ordi-

nance or tries to regulate the use of water on the reservation.

Historically, those considerations flowing from the tribes'

unique legal status vis-a-vis the Federal Government (the trust rela-
tionship) in combination with the limited role of state governmental
authority on reservations have always added an element of complexity

for federal officials, private attorneys and others who have attempted

to assist and advise tribal governments. This complexity is compounded
by the activist nature of many tribal governments today. Twenty and
thirty years ago tribes were being seriously threatened by the prevailing

0017 -
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termination policy and the primary efforts of tribal leaders were

directed at protecting and consolidating their status. By contrast,

we have seen within the last decade an increasingly active role being

played by tribal leaders in attempts to exercise tribal governing

powers to the fullest extent. The attitude held by such tribal officials
is based on the recognition that if they do not aect to govern themselves
now to the fullest extent possible the danger is that such authority
will be restricted by Congress or usurped by the states or both. In
addition, tribal efforts in the ar~ea of economic development aimed at
raising the standard of living on the reservations inevitably place

demands on the tribes! governmental institutions.

A, Exercising Tribal Powers

It is precisely in the area of exercising tribal powers that the
need of the tribes for counsel and technical assistance is greatest.
This is an area of governmental policy and field of federal law which
remains undeveloped with many basic questions still unsettled. The
short answer to the quesiion of why this is such an unsettled area is
that with the great majority of tribes not asserting their powers in the
past there has never been a need on the part of federal courts and agen-
cies to define what the extent of such powers might be or what the
Jurisdictional relationships between tribe, state and Federal Government
mast be, 3But, because of such factors as the pressures to pursue econ-
omic development, a generally higher level of education among tribal
council members, and an awareness of political agitation by many western

ctates aimed al restricting or eliminating tribal self-government, a
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great many Indian tribes find themselves in the difficult situation of
trying to exercise their sovereign powers while not knowing the real

nature or extent of them.

The Indian legal community has been steadily growing more aware
of the kinds of problems raised by the situation outlined above. It
has become apparent that a concerted effort by all members of the
national Indian community is necessary to consolidate recent gains such
as favorable Supreme Court decisions in the tax and jurisdictional
areas, the sympathetic attitude of Congressional committees who have
offered significant leglislation during the last session of Congress,
and a pliable administration in the Bureau of Indian Affairs (BIA). It
is perhaps even more urgent that tactics and a strategy be developed to
insure that disastrous test cases in the area of definition of tribal
powers are not made a permanent part of the record. Another possibility
which is Jus,t as important for Indian leaders to anticipate and prepare
for is the political backlash generated by non-Indian interest groups
who are disturbed to see Indian tribal govermments begin to actually
function as complete self-governing institutionse Coal developers, for
example, can foresee as a logical consequence of an increased level of
tribal self-government a curbing of their own ability to function with-
out restraint on the reservations. Or, in the same vein, non-Indian
cattlemen leasing trust lands are disturbed at the possibility of a
tribe's imposing a licensing and taxing scheme, ard so on.

Qo G013
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B. Action-Research Troject to Assess Tribal Governing Institutions -
Rationale

In response, the Indian legal community, in cooperation with
other segments of the Indian world, has a special responsibility to
meet this growing challenge. However, as a prelude to devising specific
strategies, we need to know much more about the nuts and bolts of tribal
government. For example, we should have a good idea of the types of
governing structures which are commonly used by the tribes, exactly how
they are working, if they are working well - why, and if not - why not?
We should analyze prior tribal efforts at economic development to ascer-
tain what lessons might be learned. We could benefit by getting a com-
prehensive picture of that institution which is essential to the tribels
exercise of self-governing powers, i.e., the tribal court system. What
is the present posture of tribal government and BIA relations on the

reservation and how might this knowledge benefit us?

Unfortunately, but not surprisingly, this kind of information is
simply not available to anyone with the need to familiarize himself with
these questions. This is not to say that there are not a great many
Indian leaders who are experts in tribal government in every sense of
the worde Indeed, most tribes are fortunate enough to be able to point
to at least several individuals who work with their tribe and are truly
knowledgeable professionals. By the same token, many Indian lawyers and |
other professional people across the country who work with Indian tribes

on a day-to-day basis are very capable and experienced in the f.ield of *
|
exercising tribal powers. However, this body of knowledge and expertise |
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remains as a very personal and individuval possession and, as such, is
simply not communicable on a broad scale. There are no textual materials
available in the field and even the very limited number of government
reports, law review articles, etc., which have been published have not
been able to treat the subject from a comprehensive point of view nor

are such materials designed to give one a workinz knowledge of "tribal

government",

“aced with this situvation, which can be accurately characterized
25 a complete absence of available research data dealing with the sub-
ject matter of tribal government, we strongly felt that a start had to
be made somewhere and the field research project which is the subject of

this report was consequently initiated and organized.

Ce Project Description

Briefly stated, the idea of the project was to recruit as many
Indian iaw studentc as available funds would permit, assemble them for
an oriertation and training seszion to explain exactly how the project
was to operate, secure the cocperation of tribal community people, and,
after the completion of a field study on the reservations, reassemble
the students and tribal representatives for an evaluation session. It
was explained to the students thht this was a comprehensive research
pfoject to assess the status og the participating tribal governments and
thereby gain a national perspective on the cubject. We intended that our
research findings would be shared with those tribes and other Indian or-

ganizations. Another purpose of the project was to provide a meaningful,
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educational experience for the students in order that they might be
better equipped to eventually serve their tribes on a professional
level, Indian lawyers cooperated by making visits to the students
during the course of the summer. Some direction was provided by and
contact was maintained with a central administrative office, but essen-

tially the students were on their own during the field portion of the

project.

In m_aarly every case the students had decided that they wanted
to work on their own reservations since these were the communities they
felt they knew best, could be most productive on, and had the most long-
range interest in., Perhaps as a result of this approach, the tribal
leaders in nearly every case were very receptive to the students!
presence on the reservations and cooperated fully. The students were
asked to perform an "objective and systematic evaluation of each tribal
governing institution.” In addition to performing this collective eval-
uation service, students were expected to assist the tribal govermment
in formulating realistic and achievable remedial objectives, In order
to give a structure and direction to the students! efforts, they were
asked to focus their research on six issues or areas. These were spelled
out in separate memoranda and questionnaires were sent to the students.
The s;.udents then compiled "substantive research reports" in response.
(Following this introductory section of the report, we will treat each
jssue separately by excerpting relevant parts of the explanatory memcs

and representative portions of the students! research reports.)

The methodology employed by the student field workers was simply

‘ - 8022




a process of observation, interviewing and consultation. Since each 1

student as part of the plan would go to a different resurvation, it was
anticipated that there would be considerable variation from tribe to
tribe., Constitutions differ from tribe to tribe as well as other
mechanics of the government which are dictated not only by differences
in custom and tradition but alse by such factors as the availability of
resources and personnel. Despite these understandsble differences, we
felt that the nature of the problems posed for many tribes had a suffi-
ciently common base that as a result common recommendations and conclu-

sions could be drawn as well as cormon sirategies suggested,

I there was cne unifying theme to our approach in spelling out a
ceries of issues to be researched and attempting to gain a comprehensive
picture of the status of tribal governments, it was the question of
constitutional reforme In each instance, we asked students to evaluate
whether or not the tribe's existing constitution was adequate in relation
to those issues whick were being researched, i.e., governmental structure,
court systems, etcs In recent yzars, more and more tribal leaders have
expressed a conviction that their tribal constitution, written in most
cases in the years immediately following the 193 Indian Reorganization
Act, was simply out of date and no longer relevant to the tribet!s needs.
In survey form, then, we attempted to determine where particular consti-
tutions were adequate or not - and if not, what recommendations might be
made. It was particularly on this point that we suspected that common

lessons could be learred despite tribal differzneces,
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As pointed out in the preceeding section of this report, the

research efforts of the students were focused around six separate issues
which we identified and explained during the orientation session conducted
prior to the field portion of the project. These particular areas were
selected for several reasons. First of all, they appeared to us to be
the critical areas which we must understand if we are to gain an accurate
picture of the status of the governmental institutions of the participating
tribes. Secondly, these issues could be considered sepsrately from spe-
cific problems the tribes may be experiencing. While a tribal problem
involving a jurisdictional question or protection of a natural resource
right would understandably be interesting to the student and perhaps even
be a point on which he could provide valuable research assistance, we
expressly excluded such areas from the scope of the project. If one
viewed the primary purpose of the project as the performance of an eval-
unation service for the participating tribes, research in such other areas
would simply be outside the scope of the project. In addition, most of
our researchers had only just completed their first year of law school
and we were hesitant to suggest that they become involved in working on
technical legal questions. This might prove frustrating to the students
and to us as administrators since we did not have the back-up resources
to provide assistance which would surely be necessary on these kinds of
problems. However, we did make it clear to the students that they were

certainly free to confer with tribal officials on these kinds of issues
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and we would work with them in attempting to identify possible resource
people with expertise in these kinds of problems for the tribes,

We include the following portion from one of our initial memos
as additional explanation of the chcice of the six issues around which

our research efforts were focused,

TO: Student Researchers - Tribai Govermment Project

1

FROM: Alan Parker

SUBJ: Outline of substantive issues to be researched
during field study

As we attempted to explain during the training
session, our understanding of the project is that each
student will submit an individual report to his owm
tribal government at the conclusion of the field por-
tion of the project, Necessarily, this imdividual
report will be geared to the particular problemg
confronting that tribzl group, however, in addition
to whatever particular problems the student may eval--
nate, we are asking each researcher to structure their
anzlysis arounc. the following key issues:

1) Tribal governing structure

2) Tribal court structure

3) Economic development of tribal resources and
the tribal governing structure

L) Administration of governing services

5) Relationship of tribal government with BIA
structure

6) Problems in application of Indian Civil Rights
Act esp. in areas of membership and elections,

It is clear of course that there will be considerable
overlap between these different areas. Nevertheless, our
examination of the subject matter of tribal government,
even though in survey fashion, seemed to reveal that
these points are the major perspectives which must be
taken to get an adequate picture of the whole subject.
Recalling that our overall purpose is to arrive at an
evaluation of the tribal governing structure in relation
to the tribal constitution and related governing documents,
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it should prove to be helpful to use the tribal
constitution, etc., as a consistent frame of
reference and as an organization device as we
attempt our analysis on each of the above listed
points.

I will be sending separate memos on each of
these points setting out my ideas in more detail
and listing some of the more obvious questions
that should be addressed. AsS I mentioned during
the training session, in addition to the "activity*
reports we are asking you to send to the AILTP
Office in Oakland, I will be asking for a more
substantive report of your research findings every
two weeks, EIssentially thas means a report on
the first point, then the second point, etec.,
until we have gone through the complete list.

0026



- 14 -

A. Tribal Governing Structure

The following is the initial memo to the students as the basis
upon which they were to begin their research efforts. By attempting to
analyze what the "governing structure" of each participating tribe was,
we had hoped that the researchers would also be able to get an overall
perspective on the tribal government. As noted in the memo, what we
were seeking was more of a descriptive analysis than any kind of legal
analysis. This approach was followed throughout the summer since we felt
that to direct the students into a purely technical legal analysis would
not only severely -estrict the number of issues which we would be able
to cover because of the time-consuming nature of the more detailed analy-
sis but would also be beyond our capabilities since we had not geared up
for this type of projecte In summary, then, we were seeking a survey
research effort with the result to be a broad but not detailed under-
standing of the tribe and the status of its governing institutions., It
was our hope that the students could look forward to building upon this
broad base of knowledge and that the collective report would then also

constitute a broadly couched analytical statement.
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TO: Student Researchers - Tribal Govermment Project
FROM: Alan Parker

RE: Tribal Governing Structura

We are purposefully asking you to make your initial report

on the subject matter of the tribal governing structure since
this is the one point that relates to all the other issues
we will be examining. We anticipate that your research find-
ings in this area will become more meaningful as the summer
goes on and you get deeper into the study. Thus, by the time
we are wrapping up the field portion of the project, you
should be able to amplify this initial report.

We ask you to separate as much as possible the question of
the structure which the tribe utilizes from consideratiors
which relate more directly to our other points, such as,
administration of governing services, economic develcpment,
etce While you should feel free to regard your research in
this area with some flexibility, I recommend that you begin
by attempting to describe the organization of the tribal
governing body in a descriptive vs. legally analytical manner,
That is, how is the tribal council organized, what type of
delegation of authority is there within the council, i.e.,
executive committee, membership committee, land assignment
committee, etc,

Describe the organization of the tribal administration, i.e.,
who are the tribal employees, is there a personnel structure,
etc.? What is the relationship between the tribal adminis-
tration or what might be called the "executive vs. legisla-
tive branch of tribal government® and the tribal council or
executive committee. What is the relationship of this actual
structure to that which is established in the tribal consti-
tution and to the marmer in which it is defined in tribal
ordinances or other relevant documents. As a frame of
+ reference and for purposes of comparison attempt to define
how the tribal structure puts into effect those tribal self-
government powers enumerated in the {ribal constitution and
ordinances.

As a preliminary observation do you feel that the structure is
(a) understood by most tribal officials and/or tribal members
and (b) in their opinion, is it a satisfactory arrangement,

if so i)fhy, if not, why not? (In their opinion, not necessarily
yours.
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Have tribal or BIA officials been giving some thought to
revision of tribal constitutions and governing structures?
In what manner, for what reasons and with what results?

Note that later in the summer we will be addressing ourselves
specifically to the questicns of relationships with BIA,

etce For now we would like you to bear in mind as a theo-
retical consideration that an important distinctien should

be drawn between the tribal government as a government,
responsive and responsible to all tribal members individually
and collectively, and, tribal government as a business entity,
concerned with maximum utilization of tribal resources for
the corporate good., We have noted briefly that where the
role of the tribe's government is impossibly mixed or blurred
with its function as a business entity inherent difficulties
are created, Ultimately, we may be asking what kinds of
mechanisms could be set up to enable tribes to apply such a
distinction and make it work and how should the federal
government be responding to this problem if at all?

0029
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1. Student Reports

We include the following student reports as a compilation of our
research findings on the jissue of tribal governing structuvre. In some
instances w= have included the entire report, while in other cases we
have simply excerpted portions of a report to illustrate the differences
from tribe to tribe and as an indication of the common themes which do

exist desvite these differences.

a. Cheyenne-Arapaho: _Oklahoma

Prepared by: David Ricketts-Kinglisher

I, DESCRIPTION
A, Constitution and By-Laws

The Constitution and By-Laws of the Cheyenne-Arapaho
Tribes of Oklahoma is sanctioned by authority of the
Thomas-Rogers Oklahoma Indian Welfare Act of Jume 26, 1936
(k9 Stat., 67)., The constitution was recommended for
aprroval August 11, 1937 by the Assistant Commissioner of
Indian Affairs, and ratified September 18, 1937 by a vote
of 542 to 417. There have since been eight amendments:
Amendment I, ratified February &, 19%42; Amendments II and
III, November 3, 1959; Amendments IV and V, November 7, 1961;
and Amendments VI, VII, ard VIII, October 12, 1971.

The constitution reflects general characteristics of
other Indian Reorganization Act constitutions; i.e.,
detailed membership provisions, delineation of individual
rights, description of the structure of the governing body
ard its powers, and a provision for amendments. The by-
laws refer to duties of officers, oaths of office, meetings,
quorum, and ratification,

3, Governing Institutions

There are fourteen (14) elected members, seven (7)
Cheyenne and seven (7) Arapaho, referred to as Councilmen,
In fact they comprise the Business Committee which is the
governing body. rom this committee, its members elect
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the following officers: chairman, vice-chairman, secretary,
treasurer, and sergeant-at-arms., From this committee
sub-committees are established which are responsible for
matters falling within the area of their concern. The
current sub-committees are: Scholarship, Concho School
Board, United Tribes, Land Rasources, Finances, Economic
Development Agency, and Hospital Board. There exasts no
executive management and the staff consists of a secretary
and assistant secretary. Currently a Community Health
Relations officer assists the Business Committee in tribal
business. Proposals are regularly submitted in order to
provide funding for additional administrative staff and

to establish programs.

IT. ANALYSIS
A. Amendments

There are four basic changes reflected in the eight
amerdments. Two represent an expansion of the requirements
relating to participation in tribal affairs. The first
enlarges the scope of the definition of membership to include
many persons previously not considered Cheyenne or Arapaho.
The second lowers the age requirement for voting and holding
office from twenty-one (21) to eighteen (18). The most
significant changes, however, reflect an alteration of the
basic tribal political base and governing structure as
sanctioned and recognized within the constitution. Most
important is the elimination of the power of the traditional
Cheyenne Chiefs and Headmen to select representatives from
their districts. This provision is replaced with a popular
vote system of selecting representatives, Further amendments
incorporate this change throughout the constitution, i.e.
elimination of traditional Cheyenne Chiefs and Headmen
from the process of appointing persons to fill vacancies
of previous appointments, and the decrease of representatives
from twenty-eight (28) to fourteen (14).

Another change permits the Business Committee to
designate the place and time of the annual general meeting.
Previously the annual general meeting had a fixed date and
only the place was alterable. This is significant in view
of the fact that communications systems are not adequate
to provide proper notice to a substantial portion of the tribes,

B. Current
There are few positive thines that can be said in

favor of the current constitution as to its capacity to
serve adequately as the foundation document of an operative
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and responsive governing institution. The deficiencies are
numerous.

Immediately recognizable is the lack of reference to
procedures which define the mechanisms by which the governing
body functions. For example, there is no mention of ordi-
nances or resolutions. There is also no reference to the
authority relationships that these actions would hare to
one another.

This situation complicates {urther the validity of

the actions that are thus taken to implement grants of
power sanctioned within the constitution. For example, the
governing body's vower to determine procedures for elections,
ven to the point of designating districts and apportion-
ments, has.too flexible a quality to withstand an attack
from a suit filed pursuant to Title II of the 1968

Indian Civil Rights Act (hereinafter referred to as ICRA).
There is no incorporation of ICRA provisions under Article
IV--Individual Rights and Present Services, even though
Amendments VI througzh VIII were ratified October 12, 1971.

There are no provisions concerning removal or recall;
thus, in effect, removing any continuous sanction of
accountability of a representative to his electorate.

In view of current litigation trends under the ICRA; the
lack of permanent election mechanisms, such as an election
ordinance or a provision for an election board and its
requisite grant of authority, would render elections under
the constitution legzally vulnerable.

There is no vrovision which authorizes and/or
describes the powers and function of executive personnel
such as a manager or director. There are also no provisions
which define the tribes!' power over the expenditure of its
funds by the Bureau of Indian Affairs (hereinafter referred
to as BIA). Such provisions would begin to define the
fiduciary responsibilities between the tribe and the BIA.

More generally, the constitution concentrates and
vests tremendous power into the governing body, the
Business Committee; yet lacks the sanctions to control its
actions, i.e. throush removal, recall, or accountability
as discussed previously. There is also no delineation of
the role of a general membership meeting and its relation-
ship to the Business Cormittee. This might not be such a
problem when perceiving the Cheyenne-Arapaho Tribes of
Oklahoma as a business corporation, because the objectives
of a business corpcration can be defined rather narrowly.

This allows the state of incorporstion to regulate statutorily




the fiduciary resvonsibilities of the board to the corporate
membershiv, Such resmlation is applied rather uniformly,
and hence, corrorate by-laws need not provide such detailed
regulations.

The fiction of this analory, however, should be
obvious--tribes are more than business enterprises., For
examole, the preamble of the Cheyenne-Arapaho Constitution
refers to "all matters affecting the tribes" and "general
welfare of ourselves and our posterity". Further, the
uniqueness of each tribe establishes the potential of
widely varying objectives which require more "tailor made"
regulations. These resgulations must somehow be provided
for within the constitution itself.

Another problem is the lack of a design which would
establish some type of constitutional balance among the
political powers recosmized within the constitution. In
effect, the electorate cedes its vowers for two years to
the Business Committee, rather than delegating it. After
this occurs, there is no distinction between an entity which
performs or executes business and one which determines the
policies and scope of such execution. They are one and
the same.

In summary, a historical analysis of the period of
the drafting, approval, and ratification of constitutions
such as this, reveals another dark chapter in Federal and
Indian legal relations. Too often, inadequate constitutions
were drafted by non-Indians, misrepresented to the tradi-
tional leadership, approved, ratified, and eventually
amended to disvlace the long established leadership from
"legal" recognition.

The double evil was the renlacement of a traditional
structure with a structure predicated on erroneous
assumptions concerning the tribes'! true situation and its
ability to respond to the new structure. The result was
expectedly an inadequate mechanism from which to attempt
to resolve the people's real and various rroblems. This
is the current situvation with which the Cheyenne-Arapaho
Tribes of Oklahoma are confronted. '

II1. FROPOSED REVISION
A. Amendments and Status
At a special meeting held on April 4, 1970, a

resolution was adooted pursuant to which a Constitutional
Commission was established., The purpose of the commission
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was to determine the desires of tribal members and to propose
revisions or amerdments to the constitution, These
amendments were submitted to the annual general meeting of
Octcber 3, 1970, at which time a General Council Resolution
was adopted, aporovine several amendments and revisions.,

The substance of the most significant of the proposed
changes are as follows: the governing body is changed from
the Business Committee to the Tribal Council, with procedures
of action and enumeration of pewers detailed; delegation of
specific powers to the Business Cormiitee is provided for;
provisions for employing a management staff are added;
provisions for establishing an Election Board and election
vrocedures are added, such as a description of district;
specific BIA and tribal relationships are defined; a
limjtation is placed on the Business Committee's power

to expend money from non-trust income; and there is an
attempt to return the Tribal Chiefs back into the governing
structure on a consualtation basis.

B, Description of proposed revisions

Article I--Definition of Terms, ties together and
controls the entire document by providing a basic reference
plane, Four separate entities are defined: Tribal Council,
Business Committee, Flection Board, and the Business
Manager. Article iIl incorporates by reterence the
protections> cuwerrea by Title II of the ICRA. Article
IV--Council and Committee Authorities, describes the ]
relationship and powers of the Tribal Council and the |
Business Committee. Section One details the scope of |
authority of the Tribal Council and lists specific |
matters, such as: approval of annual budget; surface
leases or easements of tribal land in excess of five (5)
years; legal counsel contracte; claims and recovery of
land; membership ordinances and/or resolutions; and
alteration of district boundaries. Aside from the
reservation of these specific powers, Section Two grants
to the Business Committee all others, not otherwise
restricted by the constitution. Section Three restricts
expenditure and disbursement of tribal funds by the Business
Committee and the BIA to the annually approved Tribal
Council budget. Section Four defines procedure of actions
authorized by the Tribal Council and the Business Committee,

i.e, duly recorded certified ordinances or resolutions.

C. Analysis
The proposed amendments address themselves to nearly

every unresolved issue and inadequacy of the currently
existing constitution., It is thoroughly adequate in
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modernizing the governing system of the Cheyenne-Arapaho
Tribes., Significant is the separation of responsibilities
among various institutions of the governing system. The
fundamental governing body, the Iribal Council, consisting
of the eligible electorate, functions to determine and to
approve policy, and it reserves specifie powers which are
defined in detail, The procedural technique to implement
and validate Tribal Council decisions is the requirement
of a quorum,

The Business Committee is elected; and beyond its
specific constitutionally vested power, it is delegated
general power by a constitutional grant, subject to limita-
tions and restrietions from the Tribal Council. The
Tribal Zouricil me=ts annually and the Business Committee
monthly. The Business Comnittee functions primarily as
an executive autiority. The actual execution of tribal
business is celerated to a full-time manasement staff.

Another 2ntity is the Zlection Board which is vested
with constitutional pnower separate from either the Tribal
Council or the Business Committee. Since there can be no
dual service on the Election Board and the Business
Committee, structurally, a conflict of interest is removed.
There are also provisions which require Business Committee
compliance with Flection Board policies and procedures
for action in ecase of non-compliance.

This last procedure involves the BIA superintendent,
thus, providing an administrative remedy to any usurpation
of power by the Business Committee over the Eleection
Board. This appears to be an attempt to maximize the
political neutrality of the Election Board while retaining
the administrative potency of its regulations in the case
of non-comnliance. This procedure establishes reviewable
due process standards, invokes minimal BIA power, and
provides a dimension of enforcement which the United States
Supreme Court mirht currently envy.

A further reference to the BIA is by constitutionally
limiting the authorized disbursement of tribal funds to
the approved Tribal Council budget. This in effect
protects tribal funds by legally defining an element of
the BIA's fidueciary resvonsibility to the tribes.

In general, all areas are well defined as to
procadures, implementation, and relationships among
various provisions. "or example, the process establishing
legality of actions is defined in detail, i.e. petitions,
resolutions, Pobert!s Rules, ete. Flection distriets,
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Business Committee elections conducted by mail, staggering
of terms, etc. render a sophisticated, yvet relatively
uncomplicated, constitutional foundation from which
future policies and regulations can be derived.

Criticism of the proposed amerded constitution will
lie in two areas, and perhaps these are minor. Article III,
Section One incorporates by reference Title II of the ICRA.
Legally this is appropriate., However, the interpretation
and standards governing ICRA's application to "substantive
due process® will be totally controlled from outside the
constitution. In other words, the constitution retains no
power over the construction of the clauses of the ICRA in
any specific forme On the other hand, the constitution is
more than sufficient to validate the legality of tribal
actions under "procedural due process" standards. In
view of the fact that the Cheyenne-Arapaho Tribes have no
constitutionally recognized court system, the ICRA
incorporation and lack of resiliant power should be a
negligent problem and perhaps should be ignored, It is
only referred to in order to draw attention to the scope
of the ICRA.

b. Chippewa-Cree: Montana

Prepared by: Robert E. La Fountain

The governing body at Rocky Boy Reservation in Montana
is the Business Committee, which is composed of a Chairman,
Vice-Chairman, and 7 additional Committee members. All
Committee Members are elected to four-year terms (staggered,
5 and 4 every 2 years). The Chairman presides over meetings
and exercises authority the Business Committee delegates to
him., He appears to act much like a manager. The Vice-
Chairman is selected from among the remaining 8 members.

He presides at meetings when the Chairman is absent,

The Chairman gets an annual salary of $10,000. The
Vice-Chairman gets $35 for each day he acts as Chairman
(meetinzs and whenever the Chairman is not available for
day-to-day tribal business affairs). The 7 other Committee
Members get no salary but do get $10 per day for each
meeting attended.
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The Tribe employs, by contract, a Tribal Secretary and
a Tribal Treasurer. The functions of these are to conduct
tribal correspondence; keep minutes of meetings; send out
and receive applications, petitions and other documents
relevant to Tribal affairs; to keep records (Secretary); and
to pay out per diem; keep money records; other functions
relevant to the position.

The Business Committee delegates responsibilities to
about eight different sub-committees, They are: The
Administrative and finance Committee; The Housing Authority;
the Health Committee; the Census Committee; Law and Order
Committee; Land Resources Committee; Dry Forks Farm Corpora-
tion: and the Welfare Committee.

The Business Conmmittee attempts tc insure that a regular
Business Committee member sits on each of these sub-committees.
Each of these sub-committees is comprised of from 3-5 members
(determired by the current problem situation in the varticular
subject area).

The stub-committees have no final avthority. They can 1
orly make recommendations after viewing and analyzing a
protlem. The final word remains in the Business Committee, :
which meets on tke last Thursdav of each month.
1
1
|
|
|
|
|
|
|
|
|
|
|
|
|
i
1
|

The Tribe hires a small nunber of administrative per-
sonnel, The salary of the Chairman, the Vice-Chairman, the
Secretary, the Treasurer, a Range Rider (none at vresent),
a cook and waitresses (a supplemental amount) comes out of
tribal funds. The Tribe has a contract witk the BIA for
funds for two tribal police officers and two more are paid
directly bv BIA. The Chief Judge of the Tribal Court and
the one existing Associate Judge are also BIA paid,

A number of other Indian peopnle 6n the reservation are
under stuvervision of Tribal peorle (BIA employed) and some
work urder other federal oroprams and are federally funded.

The governing structure is organized in a manner pretty
cloce to that established by the Tribal Constitution. There
are a few differences, however., The major difference is that
the tribe hires a Tribal Secretary and a Tribal Treasuvrer
while the Constitution seems to provide for one person for

R hat, combined purpose. Any other differences appear to be
minor and would not appear to give rise to any inconsistency
or conflict with the Constitution. -

The powers of the Business Committee are defined -2
zenerally ir a list of enumerated powers. These include
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power to negotiate with other governments on behalf of the
tribe; to emplov legal counsel; vower over disposition and
use of tribal lands and assets; nower to manage economic
affairs; power to charter subordinate organizations for
economic purposes; power to aporopriate tribal funds for
tribal governmental operations; vower to levy taxes and
license fees upon members; power to enact ordinances;
power to encourage and foster Indian Tribal culture, arts,
etc.; power to govern hunting and fishing on the reservation;
power to delegate powers to boards or associations on the
reservation; and power to enact special ordinances such as
a comorehensive law and order code.,

On the basis of these general enumerated vowers the
Business Committee enacts ordinances when a need is pre-
sented to that committee for such action. Most often,
however, it appears that most of those enumerated powers
are never exercised unless a current vressing situation
prompts such an exercise of power. Even then it is not
always clear what the extent of the power to be exercised
actually is. As a result many of the powers are probably
exercised to a lesser extent than they could be. Also
the powers exercisable bv the whole committee or by sub-
committees or by the Chairman on his own are not clear-cut.
And this lack of clarity undoubtedly results in a lack of
action by the tribal governine body since it is conceivable
that these zroups of'ten may expect the other groups or the
Chairman to exercise the vpower, And the Chairman may fail
to act because he doesn't know to what extent he can act.

This lack of specific duties of the Chairman and the
Committee and the lack of clarity as to who shall exercise
what powers to what extent is quite apparent to the Rocky
Boy Tribal officials and to the tribal members who take an
interest in tribal government affairs. It seems that tribal
officials understand the structure quite well as a structure
but because of the lack of clarityv as to the powers and how
to carry them out effectively the Tribal officials don't
know how to make that existing structure most effective,

Tribal members appear to take little interest in govern-
ment affairs and those few who do take such interest
encounter the same problem of not understanding the govern-
ment's powers and how the ‘ribal rovernment could be more
effective under the Chairman-Committee system.

Most tribal officials and members familiar with the
government structure apparently do not geel that the existing
structure is a satisfactory arrangement. They point out that
there is no vlan of operation, guidelines to help the
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Committee carry out its powers. They note the lack of
defined and clear powers of the tribal officials and the
Committee. The duties of the Chairman and the Committee

are not specific enough., They note that very little gets
done by the governing structure unless the Chairman or
another official acts on his own or unless individuals of
the Committee or of the governing staff act on their own

to get things done. (This problem may be compounded by

the fact that the Committee is required to meet only once
per month, although special meetings may be called.) And
many feel the existence of such a structure as the Chairman-
Committee governing body structure gives rise to and encour-
ages a problem of cliques on the Committee (voting in blocks,
family favoritism, nepotism).

Most feel the existing type of structure could be more
effective and would become more acceptable and satisfactory
if the powers and duties of the Committee and tribal offi-
cials (especially the Chairman) were more adequately defined
and more specific. They appreciate the ambition of certain
past and present officials who took the initiative and did
things on their own, perhaps even without power to do so,
to improve the tribe's economic, social, and poiitical
situation,

The tribal officials at Rocky Boy sense a need for
revision of the tribal Constitution and governing structure.
They feel revision and mcdification is necessary in order
for the tribe to progess socially, politically, culturally,
and economically. This need has been apparent to the tribal
people for quite some time. In September of 1971 through a
Montana State Department of Planning and Economic Development
grant the tribe developed a Comprehensive Development Plan.
This plan noted the lack of progress by the tribe in almost
all areas of economic, social, and political development.

A plan for fulfilling existing and current needs was incor-
porated and recommended solutions were noted. It appears
that some of the recommendations were heeded because some
development has occurred since 1971 but it also appears that
the plan at this point has not been greatly successful
because no great amount of development has occurred.

A more recent Chippewa Cree Tribal Government Develop-
ment Plan has been submitted to the Business Committee
members for their consideration but no action has been taken
on it yet.

As expressed before, individual tribal members and
individual Committee members have expressed a need to revise
the present governing structure and the Constitution. But
as one tribal official noted, there's plenty of thought about
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revision but very little action. As this official noted,
the tribal Constitution was amended in 1973 but many of
the points that need revision were apparently not con-
sidered then (for example: the powers of the officials are
still stated generally in the present Constitution). A
feeling of need for further revision is apparent!

A number of tribal members and officials feel the
BIA could do more toward helping the tribe improve the
governing structure. They feel BIA help in this respect
would be consistent with the U, S. concept of helping the
tribes become self-determining. It appears that the BIA
would rather leave such tribal problems to the tribe to
solve, However, it does appear that BIA officials would
be available for technical assistance they may be capable
of giving with respect to improving the tribal governing
structure,

0949



. ————————————————————————————___________________TT
.28 - l

2. Oneida: Wisconsin

Prepared by: Gerald Hill

INTRODUCTION

The actual structure of the Tribal Government in Oneida
follows the Constitution and By-laws. This current Constitu-
tion and By-laws was approved Dec, 21, 1936, It has been
amended June 15, 1939, Aug. 25, 1969, and Nov. 28, 1969.

DISCUSSION

The Tribal Business Committee is organized and selected
according to the manner stated in the Constitution. At least
one council member expressed an opinion as to the unwiseness
of having the nine elected officials elecled at the same time,
suggesting that stagpgered terms would probably improve con-
tinuity.

Theoretically, stasggered terms would preserve the govern-
mental continuity. However, in actual operation the tribal
officials continue in the government in various capacities.
For example, the Tribal Chairman is now serving for a second
term. The Vice-Chairman is a past chairman. And the Business
Manager, who is a council member, is a thrice elected past
chairman. It seems unlikely that the experienced elected
personnel will be changed totally at a given election,

Delegation of Authority

The Business Cormittee may be delegated authority by
the General Tribal Council under the enumerated powers set
forth in Art. IV, Sec. 1. This in fact occurs. Each Business
Committee member is delegated the responsibility to work
with the various service committees and programs. This list
is included in the organizationsl chart., As reflected in
the attached memorandum, there is occasional misunderstanding
of the roles in the chain of delegation., This is perhaps
reflective of the need for revision of Constitution and By-
laws. It is also reflective of probably the most substantial
problem facing the governing structure.

There is no apparent challenge to personal integrity
within the governing structure but it appears that there are
personality problems., Yet, in view of problems on other
reservations, the Oneida Tribe seems to have a sound governing
structure and attitude of responsibility wiiich is encouraging,.
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The delesation of authority to the Business Committee,
Membership Committee, and other Committees is also determined
bv the General Tribal Constitution and is actually carried
out as set out in the Constitution and By-laws,

Organization of Tribal Adnministration

The Tribal Crganization operates as outlined in the
organizational chart (see encl.). There are only three per-
marent employees of the Tribe., They are Civic Center Building
Manarer, the assistant, and the janitor. Although there are
others emploved who work with the tribe, their positions are
funded by various sovernmental agencies. These are contained
in the enclosure.

The legislative branch of the Oneida Tribe is the General
Council who enact ordinances and resolutions which are in
turn implemenied by elected officials and/or designated com-
mittees, This relation is defined in the Constitution and
Bv-laws and so actually operates.

Resolutions and ordinances may be asked for by the Tribal
Chairman or other elected official or nresented for approval
by any member of the General Council.

It has been expressed that resolutions and ordinances
are not always understood by the people in the areas in
which they are to be imprlemented and, therefore, problems
may arise in the administration of the government. For example,
althourh the governmental procedures may be understood by
the quorum, and officials who pass them, a particular com-
mittee member may not understand the need fcr any procedural
chanre. It would appear that this is a problem in education
but it does not seem that any sirple solution is available.

The self-governing powers established by the Constitu-
tion are put into effect by ordinances and resolutions by
the General Council. These may be enacted at any general
council meeting.

The tribal structure is understood by the rersonnel
in the egoverning structure., But, a feeline that procedural
matters are not understood by the general membership of the
tribe. It seems fair to assume that this would parallel the
number of persons who actually participate in the governmental
overation.

The tribal structure is felt to be in need of revision
bv the eirectea ofricials, And, as previously slLated, since
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it is not generally understood by the membership, the
structure, while it does operate properly according to
the existing constitution, the current structure is far
from wholly satisfactory.

There is a general agreement that revisiocn of the
structure and constitution is needed but no agreement on
what form this should take. In the past a revision has
been twice offered but insufficient participation by the
General Council was experienced. Currently, a constitu-
tional revision is heing studied.

CONCLUSION

The Oneida Tribal Government seems to be responsive
and responsible to the general tribal membership as can be
expected under the r xisting Constitition and By-laws. Change
in the governing st.ucture as a pressing need is an almost
universal conclusion but the means and manner for imple-
menting such change is not agreed upon. There is currently
a study on proposed revisions and undating of the Oneida
Tribal Constitution and By-laws. In the past, two revised
constituiions have beer offered and fell short of passing
by the General Tribal Council which indicates a complacent
attitude toward change which is not surprising.

Althoush the utilization of tribal sources is inex-
tricably tied to the governing structure, the business
manarement is distinsuished. The distinction is recognized
by the chartering of separate entities for economic devel-
oments and delegation of responsibility to the various
business committees.

The Oneida Constitution of 1866 reflects a governing
structure which was more sovereign in that criminal and
civil matters were still handled by the tribe. Since Wis-
consin is a P.L. 280 state, these matters are now under
state jurisdiction but the tribe understands these attributes
should eventually be reassumed by the tribe.

Althovgh change has been slow in the past as far as
the governing structure is concerned the present tribal
atmosphere seems ready for a change as soon as an agreeable
revision can be presented. '
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1. Pueblo of Lagzuna: New Mexico

Prepared by: Ron Solimon

TRIBAL GOVERNING STRUCTUPRE

The Tribal council is composed of tke following
elected officials: Governor, First Lieutenant Governor:
Head Fiscale; First Fiscale; Second Fiscale; Treasurer;
Secretary; Interpreter; and representatives from the six
recognized villages of the Pueblo of Laguna. The officials,
except the village representatives, are considered the
Staff Officers who are in effect are the Executive Cabinet.
The line of authority is given seriately durirg the absence
of the Governor,

The Governor acts as the chairman of the councii
meeting where an agenda, outlining the topics for discus-
sion and consideration, is followed. The topics range
from investment planning to the hiring and firing of tribal
employees. The Council acts as a business enterprise, social
services agency, legislature, personnel department, et cetera.
The above roles indiczte only those roles that I have seen
the Council fill thus far in my research and observation.

Council meetings are held once a week to consider the
business of the tribe and sometimes twice a week when
matters of urgency arise. An average of ten topics for
discussion and consideration appear on the agenda, but the
number of items discussed and decided on vary with the com-
plexity of issues. Thereare no formal rules governing the
conduct and procedures of tribal council meetings or the
councilmen, The only guidelines are briefly set out in the
tribal constitution and bylaws.

Every village is represented on the Staff (Executive
Branch) by at least one individual, and could be represented
by as many as four individuals. Thus, one village could be
represented on Council by six individuals. Despite the
possibility of antagonism, there is no history of such an
election. There are a total of 21 voting members in the
Tribal Council (6 villages, with two representatives for a
total of 12; and 9 Staff Officers).

ORGANIZATION OF TRIBAL ADMINISTRATION

The Council has 11 Standing Committees which are made
up of people from the Council, but the majority of the
members are from the community. Tne standing Committees
are: Budget Committee; Community Health Representative
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Committee; Laguna Elementary Advisory Board; Scholarship
Committee; Land Claims Committee; Finance and Planning |
Committee; Board of Trustees (Minor's Trust Account); and :
the Membership Committee. The Planning Commission is |
presently funded by the Eccnomic Development Administration, |
and is charged with developing plans, writing proposals and

negotiating with federal agencies for the overall economic
development of the Pueblo of Laguna. Their task is perhaps
the lifeline of the Tribe's future. Their authority to con- |
duct negotiations on behalf of the Pueblo has recently been

extended so as to prevent any unnecessary delays in obtaining

funding. Prior to obteining this extension of authority,

the Committee had limited authority in relationship to its

tasks and working time. Basically, the standing committees

have authority until their decisions are reviewed by the |
Tribal Council at which point the Council is in complete

control. Nothing is done without the final review and
aporoval of Counecil,

TRIBAL PERSONNEL STRUCTURE

The majority of the tribal employees are engaged in
static positions. There is nc overall personnel structuvr:
which would allow for advancement or training in an
employee's area of work. In relation to the administrations
of enterprises with as many assets and undertakings as the
Pueblo of Laguna, the vresent nersonnel structure is outdated
and in need of a complete revamping so as to promote greater
efficiency in coneruence with the present workload and plans
for future economic development. There are no formal poli-
cies and guidelines in the various components of tribal
administration. There is a Tribal Employee's Handbook, but
it is general in nature and offers no explicit description
of the particular job or tasks to be performed., Coupled
with the annual election of tribal offiecials, the lack of
nolicies deters continuity in the administration of tribal
affairs. The directors and staffs of the various government
programs are not employees of the Tril», The directors of
the varicus federal programs are hired by the Tribal Council,
but the Council does not maintain direct supervisory control
over the activities of the variocus programs. The Council has
discussed the hiring of a Program Officer, who would coordi-
nate the efforts of these programs and insure the direct
input of Councile. The liaison officer would increase the
communication between Council and the Federal Programs.

This position, although badlyv needed, has not been filled at
present. An interesting fact is that a tribal employee such
as a secretary/clerk carrvine on the exact tasks of an
rmnlovee in a federallv funded nropram may be earning from
one to two thousand dollars less ver year than the employee
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in the federally funded program., The discrepancy in
executive salaries is even greater ($4,000-$5,000). The
reason for these discrepancies is the control factor of
the tribal council over their immediate administration
and the quasi-independence of the federally funded pro-
grams,

RELATIONSHIP BETWEEN THE STAFF OFFICERS
AND TRIBAL COUNCIL

The relationship between the tribal council and the
staff officers is immediate and interdependent., The
concept of separation is not applied in the Laguna Pueblo
system of government. The Governor only votes in cases
of a iie vote. In effect, the Governor, Secretary, and
Treasurer act as discussion leaders who explain facts of
the various topics under consideration and guide the
Council in their decision making process,.

ACTUAL STRUCTURE VS. DOCUMENTED STRUCTURE

The self-government powers enumerated in the Tribal
Constitution and Ordinance are carried on to the very
extent that they ar. written. The powers and duties out-
lined in the Constitution are general and include many
areas. In effect, the Council acts as a department of
health, education and welfare, department of labor, depart-
ment of justice, and other agencies desiznated to promote
the general well-being of tribal members. The structure
is understood by Council members and is for the most part
respected by tribal members. The objections to the present
system lie in the slowmess of processing business through
the tribal council. This slowness can be attributed to
the bureaucratic red tape that the Council must wade through
prior to making a definitive decision. The Federal Program
proposal process retards the action that tribal council
can take, Also, the outside consultants that the Tribe
hires have to consult with the Area Office on certain
matters., A major bottleneck appears in the requirement
that the Secretary of the Interior approve many of the
decisions and activities that Council engages ine The
past is scarred with hasty decisions which were definitely
out of the careful, analytical character that is the style
of many Indian Councils. Today, members of Council are
careful to understand the substance of every issue, Out-
siders are quick to criticize the process, but after a

subjective look at the backerounds of the Councilmen and
the magnitude and complexities of the decisions they have

to make, one tends to have a different verspective,
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PLANS FOR REVISION OF THE TRIBAL CONSTITUTION

Under previous tribal administrations there was a
movement. to revise the 1958 Constitution. A revised and
amended constitution has beer pending before the Council,
but other ureent matters have superseded the consideration
of the revised and amended constitution. It should be
noted that Laruna Pueblo had a written Constitution at the
turn of tke century (1908)., The 1608 Constitution was
revised and arended ir the 1940's and the Constitution was
ratified and anproved in 1949, Again, in the mid-1950's
there was a need to revise and amend the 1949 Constitution,
Out of this third revision came the 1958 Constitution which
the Pueblo of Laruna vresently abides by. The latest revi-
sion was accomplished by means of a committee comprised of
members of the Tribal Membership Committee, consultants who
had expertise in the revisiocn of tribal constitutions, a
reoresentative of the Secretary of the Interior, and tribal
attornevs. The revised ard amended constitution has already
drawn some criticism, and will orobably not be approved
during this administration. The urgency of anproval is
dependent. on the attitude of the particular administration.
This is the case in many matters of irportance.

COMMENTS
A more concise report containing a suvbjective analysis
will be submitted to the Tribal Council. The stroneg points

and weak points o the tribal governing structure will be
discussed in that report.
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e. Papago: Arizona
Prepared by: Hilda Manuel

The legal f'oundation of the Papago Tribe is the con-
stitution and its by-laws. The constitution was adopted
under the Indian Reorganization Act of 1934, section 16.

The members ratified the constitution and by-laws on
December 12, 1936, with a vote of 1,340 for and 580 against,
in an election cslled by thé Secretary of the Interior.

The governing body consists of a council called the
Papago Councile The Papago Council is elected from eleven
distriets, each distriet having two representatives, The
elected council elects from its membership a chairman,
viee-chairman, secratary and treasurer. The chairman has
a dual position of presiding officer of the Papago Council
and head of the tribal administration. As head of the
tribal administration, he has authority to supervise and
direct all tribal admirnistration employees. The vice-
chairman acts as the second head of the tribal administra-
tion. He becomes more of a publie relations man, usually
travelling promoting the goals of the Tribe. The secre-
tary is under the direct supervision of the chairman and
takes charge of all his appointments and schedules. The
secretarial position is an authorized position in the
constitution, and thus his duties are set forth in the
by-laws, article I, cec. 3. The treasurer also.under the
supervision of the chairman receives and accounts for all
tribal funds as directed by the chairman and the Council.
The deseriontion and qualifications of each of these posi-~
tions is set forth in the Papago Handbook, 1973.

In addition to the two elected representatives, each
distriet has its own distriet council. The distriet couneil
consists of members representing the various villages on
the reservation, The recent poll showed as many as twenty
councilmen amd not less than five. Included within these
numbers are the alternates to the distriet couneil.

The distriet councils are independent from the Papago
Council, and autonomous in their poliecy decisions affecting
their particular villaze, The only time the Papago Council
intervenes is when a distriet decision affects one or more
distriect. Artiele IV, section 3, savs: "each district
shall manage its own local affairs ... but any matters
involving more than one district shall be decided by the
Pavago Conmneil." By the same token several distriets are
financially well off (see Sif Oidak mining income). With
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the current development of mining activities, distriets
within the exploration areas receive considerable revenue
from the leases. At the present time revenues received
from development activity is divided equally between the
Tribe and that particular district, Since the potentials
for deposits of ore are not known, it seems probable that
not all areas of the reservation have such deposits. There-
fore, many districts are not able to generate as much income
as others. This has resulted in some districts being very
powerful politically and financially. In many instances,
the elected councilman from that particular district will
also be a councilman for the district council. This in
essence gives that district power and control over the
Papago Council. Some sort of revenue sharing is necessary
so that districts not benefiting directly from mining leases
will share in the revenues.

This suggestion would only follow the provision in
the constitution, Article VIII, section 5, which says:
“Inasmuch as the land is held in common by the Papago
people”: or even yet, Article VI; section 2, which says:
3]l memhers of the Pamago Tribe shall be given equal
opportunity to participate in the economic resources-of the
Tribe." These provisions can be construed to mean that
everyone should have a share of the revenue. Nonetheless,
this is a hotly disputed and unresolved issue,

Presently, the officials of the Tribe, i.e., chairman,
etc,, are elected from within the membership of the elected
representatives to the Papago Council, However, in light
of the one-man, one-vote theme of the Indian Civil Rights
Act of 1968, the solicitor strongly suggested to the Papago
Council a new alternative. The Council decided to revise
the constitution, and a committee was formed to carry out
the task, It has been over three years since the committee
first drafted a revised constitution. There have been
three drafts to date and latest has been given approval by
the solicitor in Phoenix. ’

The acceptable alternative to the present distriet
method was weighted voting, under which each councilman
is accorded voting strength reflecting the share of popu-~
lation residing in his district. This method .appeared more
practical than the suggested method of reapportionment.
Reapportioning would have caused considerable dispute in
light of the fact that certain districts do receive mining
royalties, and this would mean money to people not from
that particular district originally. Along the same lines,
the officials of the Tribe will be elected by popular vote.
Accordingly, there have been no revised election procedures
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written for the election of the officials or the councilmen,
The last ordinance was enacted in 1971.

The term of office for the elected officials is one
Yyear. Everyone agrees that the term is too short, yet there
has been no attempt at remedying the problem. The shortness
of the term leaves the officials ineffective in any endeavors
and lame ducks for future plans., The shortness of the term
creates other problems. For example, the chairman's role is
not well defined and, as a result, virtually no decision-
making power is delegated to him. He becomes a sitting duck
for all critics because he cannot perform without the approval
of the Council. The Council considers all issues and decides
the course of action to be taken. This becomes an impediment
to the Council's ability as well as the chairman®s. As the
responsibilities increase the Council will in turn become
sitting ducks for bad decisions or hasty decisions., The
revised constitution does not begin to alleviate this problem
excent to propose a four year term for the elected officials.
The term for the councilmen, which is two years, remains the
same,

Powers of the Papago Coﬁncil

The powers of the Council subject to the Secretaryt's
review of approval are typical of all ITA constitutions. That
is, control of all tribal trust monies, maintenance of law
and order, repulation and licensing of non-Indians doing
business on the reservation, hiring of legal council, etc.
This illustrates how the constitution actually increased
federal control cver the tribal government. Despite the
fact that certain rights and powers were confirmed by the
constitution, the formality of having someone outside the
tribal government overseeing is enough to show the short-
comings of the IRA and the constitution.

And, of course, the everlasting problem of inadequate
filing and bookkeeping systems. While I was there most of
the tribal documents were boxed and stacked along the walls
of the tribal administration building. Along the same lines,
the tribal staff is largely involved in increased tribal
programs, which takes them away from fiiing and keeping
track of materials. The entire staff of the tribal admin-
istration reports to the Chairman, which takes more of his
time and decreases his effectiveness. There is no formalized
structure to suide its responsibilities,

Probably the best solution is to start fresh. That is,
get a revised constitution tailored to the needs and goals
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of the Papago people. The next step is to motivate and
train people in the areas needing expertise. This all
calls for a comprehensive planning program developed
according to the capabilities of the Tribal government
and the people as a whole. This will mean taking the
advice and knowledge of younger Papagos who have the
education but who lack the experience. In other words,
the older councilmen will have to step aside and take
under their wings the younger Papagos for a long journey
into the future.

f. Pueblo of Santa Clara: New Mexico ‘
Prepared by: Jody N. Folwell

Tribal Governing Structure

The constitution of Santa Clara was written in 1935
and approved in 1936 by the Secretary of Interior, and
amended 19 , making the constitution of Santa Clara some-
what antiquated and in certain instances useless. The
constitution of Santa Clara is rarely used by the tribal
council except for the determination of membership, tribal
elections, impeachment of staff officers and the empowering
of jurisdictional rights. Thus, the tribal council's actions
on most issues are based on traditional precedent, custom
and considerations of public welfare.

The Santa Clara Pueblo Council consists of fourteen
members who are trusted to represent the diversified
interests of several political groups and the general pop-
ulace of the pueblo, From the two diversified political
grours smaller pclitical faction groups have emerged. The
politiczl factions select the staff officers who are then
conserc1ally elected by the general populace, eighteen
years and over. The staff officers are in office for a
perinod o one vear,
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The ~ounecil is composed of the following elected offi-
cers: governor, lieutenant governor, secretary, treasurer,
intervreter, sheriff, and eight selected faction represen-
tatives.

The rovernor is the coordinater or executor of the
tribe, his responsibilities are extensive but his decisional
powers are limited by the council and faction representatives.
The pueblo governor!s duties under the constitution consist
of enforcine the laws of the pveblo: c¢ivil or criminal,
written or unwritten. The governor has the authority tradi-
tionally or constitutionally to opvnose or approve of policies
promulegated by the ccuncil. The governor does not have
voting rights, unless there is a tie, although his verbal
comments to the issues are stimlating and effective and at
times may be considered an implied voting power.

Council meetings are generally held once a week unless
ursent matters come before the council. The tribal council
members consider daily nroblems, contracts, proposals,
business matters, oromulgation of crdinances, and personnel
policies. The council does not have any written direectives
for conducting council meetings; traditional procedures are
followed. The povernor presides over the council meetines,
presentine the issues as to the importance of each. The
coverare of issues at each council meeting varies with the
agenda.

Each council membe: is given a time period to give his
verbal opinion on the rising issues. The council then
verbally votes on the final deeision based upon the governor's
recommendations,

Tribsl Persornel Structure

There are only two major administrative positions in
Santa Clara: Community Services and Social Services. The
Cormunity Service Director has the task of developing busi-
ness plans, writineg law and order proposals and negotiating
with federal and state agencies. The Social Service Director
has the authority to make decisions concerning social service
contracts with federal agencies, regulating social policies
and maintaining adult education programs., Both of these
arencies are funded by HEW. The hiring of both administra-
tive and lower staff nositions is made by the tribal council.

Both directorships, Community Services and Social Services,
were implemented to start and finalize the present personnel
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structure. The other departments in the organizational
chart have not been developed into viable organizations as
of this date. The tribal courcil with the assistance of
these two devartments, Community Services and Social Ser-
vices are negotiating with federal and state agencies and
private foundations to acquire funds required to finalize
the operation o1 all the departments on the tribal organi-
zational chart.

The relations of the tribal council and administrative
staff are contingent and interdependent, There is no
apparent independence of the administrative staff from the
council.

Revision of Tribal Constitution

The tribal council at the present does not intemd to
revise or amend their constitution until the Civil Rights
Act has been amended. The tribal council along with other
New Mexico pueblos has requested of the State Legislation
that a consent clause be placed within the 1968 Civil
Rights Act. The consent clause would give the pueblos the
option of adopting the Civil Rights Act as it is or denying
it in its entirety.

The tribal council members overall are satisfied with
their constitution and bv-laws even though they are out-
moded. The tribal council's solution to the conflicts and
limitations that arise from the constitution is to pass
resolutions. The resolutions are promulgated to clarify
the undefined terms or grant authorization to the couneil
for their actions.

The council members and administrative staff have a
general understanding of the tribal organizational structure
and the terms of the constitution and by-laws.

Recormendations

l. Through the viability of the present new administrative
structure and policies, Santa Clara will need future
counseling on the development of new programs and
institutions, counseling on contracting procedures,
and counseling on business management techniques for
the business enterprises being formulated.

2. Funds should be acquired to hire an expert for program
planning in the areas of natural resources: water,
timber, minerals and geo-thermal power.
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Provide adequate funding for personnel under IHS, Social
Services and Community Services.

The acquisition of controlling BIA Services and related
BIA programs,

The institution of committees or commissions to oversee
federal programs,

g+ Cherokee Nation: Oklahoma

Prepared by: Robert Lowery

The governing structure of the Cherokee Nation of
Okalahoma is centered, both legally and politically, around
the office of Principal Chief. This has been brought about
by successive acts of Congress which culminated in the Act
of 1906 and have left the Cherokee Nation of Oklahoma in a
state of termination. Without going deep into historical
. background, it is enough to state that the office of Principal
Chief is where the legal authority and responsibility rests
with the Cherokee Nation of Oklahoma. Up until 1971, the
Office of Principal Chief was appointed by the government of
the United States. Since that time, However, it has been
filled by popular election. The present Principal Chief,

W. W, Keeler, was appointed first by President Truman in

1949 and then reappointed in 1954 when that power was given
to the Secretary of the Interior. When the election by
popular vote was finally passed by Congress in 1971 for the
Five Civilized Tribes he was elected to serve for a four year
terme.

Flected Cherokee Community Representatives

Although a Tribal Council does not exist per se, it has
always been W, W. Keeler's position to try to set up an
elected body through which the tribal members could express
their opinions. It was mainly through his efforts that the
election bill was passed through Congress, an effort which
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was begun after his reappointment as Principal Chief in
1954, Up until the middle of 1972 the Principal Chief

was advised by an Executive Committee made up of the
natural leaders of the Cherokee Communities. On June 3,
1972 the Flected Cherokee Community Representatives
Orzanization was chartered and adopted to accomplish

these verv ideals., The Elected Cherokee Community Repre-
sentatives Organization is currently comprised of eighty-
five (85) revresentatives and assistant representatives
coming from over forty-three (43) Cherokee communities.
Others can be added simply by applying. It is a voluntary
organization and its decisions are not legally binding on
anyone or anv organization except those of its own. The
qualifications are loosely set to allow membership to all
those who are interested. The representatives must repre-
sent a2 community of at least twenty-five (25) persons who
are members of the Cherokee Nation of Oklahoma. This

community must be reasonably geographically central. Even ;
though the Flected Cherokee Community Representatives have

no legal authority, it must be noted that their opinions

are highly regarded - so much so that they are, in effect,
always followed, This practice of allowing members of a
volunteer organization to make costly decisions is, in my
opinion, somewhat questionable. It will be conceded, how- ;
ever, that there is a definite need for some body or group
of elected capacity to make these decisions. This is
clearly not the format. I must add also in all fairness
that some of the work by the representatives is exceptional.

The Flected Cherokee Community Representatives have
seven standing committees which work on various activities.
They are: FEmployment Screening Committee, By-Law Revision
Committee, Credentials Committee, Roads Committee, Finance
Committee, Industrial Committee, Education Committee.

There are usually five or six members to each committee.
Other committees can be and are set up from time to time to
handle special projects. The power of these committees
should not be understated; even though a majority vote by
all the members can overrule, they seldom do. An example

of the tremendous power exercised by this group is evidenced
by the finance committee presently working on how a 3.5
million dollar judeement award will be used.

Constitution
A final draft of the proposed constitution was com-
pleted on March 27, 1973 and submitted to the Department

of Interior for approval. The constitution in many ways
is an excellent document and a giant step in the right
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direction. Above all that I observed this summer was the
continual plea to know how the whole system fits together.
No one seemed tc lnow - and a constitution is the first step
to a well organized government. Several areas are worth
examining, however, to examine if 4this is the correct way
to achieve uniformity.

The legislative branch as set forth in the congtitution
is marvelous in concept but too big a project for the tribe
to take on at this time. It iz understood, although not
uranimously, that this department would replace the €lected
Cherokee Community Representatives. JT% would be divided
between the Serate, which would have two members from each
of the feollowing counties: Adair, Cherokec, Deleware,
Sequoya, Mayes, Ottawa, Craig, Myskcgee, Wagoner, Rogers,
Nowata, Washington, Tulsa a2nd McIntosh, or a total of twenty-
eight (28), and the Council, which would have three members
from each county or a total of forty-two (42). They would
meet thirty days a year for pay purposes. There are three
nain objertions to such a legislative body. Tt will be
pointed out that this in no way tries to suggest that there
should be no hody at all. There is an urgent need for some
type of elected body to set policy for the tribe.

The three main objections T have are as follows:

pR The cost of such an arganization would be prohibitive
to the point of no return.

II. A smaller, more functional group could rrobably serve
the needs of the people hetter by bteing able to meet
more often tmt for shorter periods of time.

ITI. The legislatire apporticonment obviously violates the

one man-one vote rule amd therefore would have to fall
constitutionally.

E. Comnentary

The reader will note that despite obvious variances from tribe to
tribe certain common themes emerge from those excerpted pertions of the

student reports included above, among which are the following:

(1; Participating tribal leaders shared a concern that the tribal con-
stitutior was outdated and no longer adequate to suit changing needs of

the tribal governmeni.
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(2) All researchers agreed that the administrative branch of the
tribe ccnsidered as a separate entity €from the legisiative branch of

the tribal governmen® or tribal council reeded development and support.

This observation is directly in line with number (1) above, tribal
needs for ccnstitutional revision, The reasons given for revision of
tribal constitutions are generally that the constitution does not provide
for or spell out how the tiribe is 40 organize an entity to execute and
administer trital programs, OQf course, this shortcoming in the tribal
constitutions drafted in the 1930's following enactment of the IRA is

understandable since those zovernment lawyers who drafted these constitu-

tions had a relatively narrow view of the purpose for a tribal constitu-
tion, That is, they viewed it simply as an instructional device which
would set Indian tribes on the road toward self-goverrment along the pat-
terns discussed in the legislative history of the TRA, Such a view may
have been adeguate far the iimes, given ihe generally weakered condition

of many tribes, but certainly that is no longer true today. As we noted

in the introductory section 1o this report, tribal leaders today are very
censcious of the need for fully developed and functioning tribal government

institutions,

(3 It is apparert that the differences from tribe to tribe in terms

of governmental structures, customs, resources, ponulation, available per-

document nor one administrative reorganization plan would even suit the
needs of all the tribes, However, it would te a valuable effort to develop
model siructures which each tribe could adapt and modify to meet their own

needs.
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B, Tribal Court Structures

The next issue or area of tribal government which we asked the
students to focus their research efforts on is that of the tribal
court structure. We felt that the tribal court system or the judicial
branch ot the tribal government was undeniably an essential branch of
the tribal government without which there would be no enforcement or
interpretation of tribal law. The following excerpt from our memorandum

to the students will illustrate the approach we wished them to take

in evaluating the tribal court systems on their reservations.

T0: Student Researchers - Tribal Government Reports
FROM: Alan Parker

RE: Tribal Court Structure

From a theoretical point of view, for those tribes oper-
ating on the basis of a constitutional form of government,
the tribal court represents the judiciai branch of govern-
ment, essential and co-equal to the legislative and
executive branches. In reality, my own experience has been
that the court is a neglected institution which receives
little attention by the tribal council and thus only rarely
fulfills its potential. That is, if we assume that the
goal for tribal governments is to achieve the full exercise
of self-governing powers, the fullest exercise of tribal
judicial powers is essential to reaching that goal.
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I recommend that you keep these theoretical considerations
in mind as you begin your analysis of the tribal court
system on your respective reservations. From a practical
point of view, however, I am asking that you take much the
same perspective described in the memo on tribal governing
structures. That is, describe the existing structure, i.e.,
number of judzes, code utilized, types of cases handled,
etc., Then compare this with the court structure defined in
the tribal constitution and relevant ordinances. Remember
that from a practical point of view we are asking you to
evaluate: (1) whether the court as it presently exists
meets the needs of the tribe in the context of specific
issues, i.e., not just in general; (2) if not, why? -
because the constitutional provision or ordinance is inade-
quate, or, simply because the judge lacks training or
doesn*t receive the necessary support; (3) what direction
do tribal leaders wish to take in response; what would your
recommendations be?

I would strongly caution you not to get side-tracked onto

a detailed evaluation of tribal law and order codes which

in my eaperience is the traditional response of tribal
council members as they consider the needs in the tribal
court area. That is, I found that many felt that if they
only had a more up-to-date and comprehensive law and order
code which would spell out in detail exactly what the tribal
cour * snould be doing and how the tribal judge shovld do it,
this would resolve the problems. Undeniably it is true that
better codes and detailed descriptions of what the ideal
court structure should ke ard what procedures a tribal judge
should follow would be a great help in most instances.

This is especially so when the law and order committee and
the tribal judge do not themselves possess any legal train-
inz to speak of and do not feel confident about the direction
they ought to be taking. However, it is my personal feeling
that such a solution does not begin to address itself to
questions such as what ought to be the role of the court as
the tribe begins to assert full sovereign powers nor does
the mamifacturing of such a code and court procedures help
the committee and judge actually begin to be confident that
they have a real understanding about the role and function
of tribal judieial powers. In addition, the underlying
assumption behind such proposals (in my experience again)

is that the goal is to have the tribal court approximate as
closely as possible non-Indian court systems rather than to
fashion an institution which is tailored to the needs of that
specific tribal community. That is, a truly Indian court.

As soon as it is available, hopefully before you leave for
the summer, vou will be receiving the Model Code drafted by
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the Interior Department!s Indian Civil Rights Task Force.

I anticipate that this document along with supporting
backup memoranda may be very helpful on the question of
Indian Civil Rights Act requirements for tribal judicial
systems in the criminal vrocedures area. However, the
document does not address itself to other than criminal
procedures questions and these "other" areas are often the
most troublesome, e.g., membership disputes, elections,

land rights, and judicial review of tribal council action.
As you have seen from reading the survey of cases under

the Indian Civil Rights Act, the big questions of due
process and equal protection raise prcblems which go to

the heart of the exercise of power by the tribal government.
For our present purposes and as you begin analysis of the
court system it should be useful to keep in mind the fol-
lowing consideration; namely, that the Indian Civil Rights
Act does not by its own terms nor should it be construed to
require that federal case law constitutes binding precedent
for tribal courts. That is, the requirements in Title II
of the Act, the so-called "Indian Bill of Rights", are
definitely not the U, S. Bill of Rights and should not be
interpreted to mean the same. In effect this means that
tribal court judges do not have to follow the same proce-
dural rules that federal courts do. Many tribal judges are
of the opinion that federal case law is somehow binding
such that they must be informed of recent decisions in the
area. This attitude has primarily been fostered by a docu-
ment published by the Tribal Judges Association and dis-
tributed to nearly every tribal judge. This "Manugl for
Indian Court Judges" along with its backup reserach docu-
ment, initially published in 1971 I believe, adopted the
position that the whole range of federal case law was brought
in to tribal courts by the Act and is consequently binding.
This is clearly error., Essentially this means that the
tribal judge, in lieu ot something like the Model Code to be
published by the Interior Department, which would purport
to offer an administrative interpretation of Title II re-
quirements, must simply arrive at his own interpretation of
the Act and what it means in any given fact situation. The
tribal judge ought to be safe from federal court review for
violating the Act as long as he determines that his decision
does not seem to be contrary to a layman's understanding of
the Act. If such is his conclusion, he then ought to make a
written record of his findings and attach such to the case
file or log book.

Finally, I would advise each of you to consult the "Outline
of Discussion..." handed out during the week of orientation

as pages six and seven discuss tribal courts and list some




1.

- 48 -

of the more relevant issues. We realize that tribal court
systems will vary greatly from reservation to reservation
but despite these variations the overriding question we
are asking you to address in your reports is "does the ex-
isting system meet the needs of the community, from both a
practical and theoretical point of view?"

Student Revorts: Tribal Court Structure

a., Confaderated Salish and Kootenai of the Flathead Indian
Reservation:- Montana

Prepared by: Urban Bear Don't Walk

Introduction

The court system of the Confederated Salish and Kootenai
2° the Flathead Indian Reservation, Montana, is unique. This
tribal jurisprudence is a blend of Salish, Kootenai, and white
laws., While there are those who think that the Indian was
lawless, in truth Indian respect for law is not something
imposed upon him by the white man, something brought to him
by white trained Indian lawyers, This report will provide a
climpse of the court system as of the summer of 1974, and
discussion will center around the following areas:

I. The nature and sources of the iribal court's
authority.

II. The division of jurisdiction between the Confed-
erated Salish and Kootenai Tribes (hereinafter
£5&K Tribes) and the State of Montana.

IiI. The body of law available to the tribal court.

IV. The personnel of the tribal court.

Ve The facilities of the tribal court.

YI, Other cbservations regarding the tribal court.

I. The Natwre and Sources of the Tribal Couri's Authority

There is record of an Indian court, then called an
Indian court of offenses, existing on the Flathcad Indian
Reservation as early as 1886, Earlier history of the CS&K
Tribes reveals that in regards to determining guilt or
innocence of a tribal member accused of a crime, this
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responsibility was placed unmon the chief. 1In difficult
cases, the chief often called other headmen to advise
him in his decision, The punishment, which writers state
was a very effective determent, was a whivping. The
Jesuits stopved the CS&K Tribes from this form of pun-
ishment.

The CS&K Tribal Council was organized under the
Indian Reorganization Act of 193%. The I.R.A. is sig-
nificant in that it was to provide the vehicle by which
Indian tribes were to become self-governing. The CS&K
Tribal members adopted a constitution and bylaws, and
subsequently were issued a charter by the Secretary of
Interior. The CS&K Tribal Constitution contained those
powers that the general membership wanted to delegate
to the Tribal Council, and the power providing that the
Tribal Council could create a court is contained in para.
(1), Sec. 1, Article VI, Constitution and Bylaws of the
CS&K Tribes of the #lathead Indian Reservation. The
pertinent part provides:

'SECTION 1. The Tribal Council shall have the
power, subject to any limitations imposed by
the Statutes or the Constitution of the United
States, and subject to all express restrictions
upon such powers contained in this Constitution
and attached Bylaws:

(1) To promulgate and enforce ordinances which
shall be subject to review by the Secretary of
the Interior, governing the conduct of members

of the Confederated Tribes, and providing for

the maintenance of law and order and the admin-
istration of justice by the establishment of an
Indian Court, and defining its powers and duties.!

Pursuant to this power vested in the Tribal Council, a
Tribal Court was created and began functioning in 1937,

The framers of the CS&K Tribal Constitution evidently
did not feel compelled to make the Tribal Court a separate
and distinct arm of tribal egovernment but made it an
adjunct of the Tribal Council. The words in the Constitu-
tion that 'The Teibal Couincil shall have the power to ...
establish an Indian Court, and define its powers and duties!
renders the Tribal Court directly answerable to the Tribal
Council, Althoush I heard from a number of tribal members
that the Tribal Council has too much say over the Tribal
Court, I was not personally aware of any wrongful inter-
ference by the Tribal Council during my work for the CS&K
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Tribes. In fact, there were cases that were first taken
to the Tribal Council %ut were referred by the Council
to the Court,

It would ssem that the Council would !~ very hesi-
tant to overrule the Court., Repeatedly ¢ erruling or
intereference by the Council with the C .rt would indi-
cate to the general membership and anyrane else who may
be a party before the Court that the Court really has
no power, and it would lose what respect it does have.
The power of the Council to define the powers and duties
of the Court is apparent, but this does not say that the
Council may tell the Court how it should actually decide
a case,

The CS&K Tribes are presently in the process of
amending their Constitution. The proposed constitution
in para. (1), Sec. 1, Article VI, takes jurisdiction
over all persons. The proposed constitution does not
make the Tribal Court a separate arm of tribal govern-
ment. It does, however, attempt to not have the judges
subject to being hired and fired by the Tribal Council.

II. The Division of Jurisdiction Between The Confederated
Salish and Kootenai Tribes and the State of Montana

The C3%K Tribes, like other Indian tribes, were indi-
genous to the territory which eventually became Montana.
In the 1350's, a time which Indians recognize as the
termination period, Congress passed P. L, 280. Public
Law 280 gave Montana, along with other states having
within their boundaries Indian reservations, the authority
to acquire jurisdiction over those reservations. As to
what occurred between the CS&K Tribes and the State of
Montana see the letter written by Richard A. Baenen, of
Wilkinson, Cragun & Barker, CS& Tribal attorneys, to
Louis R. Bruce, Commissioner of Indian Affairs, dated

9/16/71.

The State of Montana, therefore, has jurisdiction
over members of the CS& Tribes for major crimes com-
mitted on the Flathead Indian Reservation. In regards
to misdemeanors, the local governmental units such as
the counties and towns have jurisdiction over members
of the CS&K Tribes for crimes of this nature committed
on the Flathead Indian Reservation. The CS&K Tribes
have a code of Indian offenses, which are basically
misdemeanors, but this law only applies to members of
the CS&K Tribes and Indians of other recognized tribes.

By recoegnized tribes it is meant those Indian tribes
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recognized by the United States Government. The CS&K
Tribes do not have jurisdiction over non-Indians.

When the CS%K Tribal Council permitted the State of
Montana to acquire criminal jurisdiction over its tribal
members on the Flathead Indian Reservation, it also turned
over a limited amount of civil Jjurisdiction. The CS&K
Tribal Council enacted Ordinance No. 40-A on May 15, 1964,
which permitted the State of Montana to take civil juris-
diction concurrently with the CS&K Tribes in the areas
following:

(a) Compulsory School Attendance

(b) Public Welfare

(¢) Domestic Relations (except adoptions)

(d) Mental Health, Insanity, Care of the Infirm,
Aged and Afflicted

(e) Juvenile Delinquency and Youth Rehabilitation

(f) Adoption Proceedinss (with consent of the Tribal
Court)

(¢) Abandoned, Nependent, Neglected, Orphaned or
Abused Children

(h) Operation of Motor Vehicles Upon the Public
Streets, Alleys, Roads and Highways

(i) Laws of the State of Montana, and Ordinances
and Regulations of a Criminal Nature Applicable
within Incorporated Cities and Towns.

On May 5, 1965, approximately one year later, the CS& Tribal
Council amended 40-A part (i) as follows:

(1) A1l criminal laws of the State of Montana
and all criminal ordinances of Cities and
Towns within the Flathead Indian Reservation.

Ordinance 40-A, as orieginally enacted, was somewhat ambigu-
ous because (i) if read literally appears to turn over all
criminal and civil jurisdiction to the State of Montana.
The revised 40-A clarified that the CS&K Tribal Council was
turning over to the State only a limited amount of civil
jurisdiction. The case, Security State Bank v. Pierre,

511 P.2d 325 (1973) made this clear. A member of the CS&K
Tribes borrowed money from a bank located on the Flathead
Indian Reservation, ani signed a promissory note. He then
defaulted on his payments, and the bank brought an action
against him in ~tate court. The Montana Supreme Court
overruled the iistrict court which had allowed this action
to be brournt and held:
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'That Montana courts were without jurisdiction
over civil dismute involving commercial trans-
action entered into on flathead Reservation
hetween enrollied member of CS%K Tribes residing
on reservation ard rion-member, !

This civil matter did not fall within those areas turned
over to the State by the CS&K Tribal Council by Ordinance
40~-A. In a verv recent case involving a member of the
CS% Tribes who brought a suit in a wrongful death action,
the distriet court held that the CS&K Tribal member could
not bring suit arainst a non-member in district court.
The Montana Sunreme Court reversed and remanded the case
following the princirle that Montana courts rust and
traditionallv have riven free access to its courts and
equal orotectior o¢ its laws to all persons. McCrea v,
Busch, Yol. 31, Staie Renorter (1974),

After the Pierrr case, Indians who were excellent
credit risks had their credit dry up. The creditors had
added the criterion of "color" to the other credit cri-
+eria of "character', "collateral", and "capacity". The
CS&K Tribal Council on March 30, 1973, enacted the fol-
lowing:

The Tribal Court of the +lathead Reservation
shall have jurisdiction of suits brought by
parties who are not members of the CS&K Tribes

of the Flathead Reservation Montana...The court
shall have no jurisdiction for purposes of this
paragraph over any suit involving a debt that
became due and owing or a claim that accrued

rrior to the date of enactment of this ordinance.!

This Ordinance, of course, changed the old law which required
that a CS&K Tribal member first stipulate to go into Court
as a defendant in a civil action where the plaintiff was

a non-member. In a limited amount of civil matters, the
State and the CS&K Tribes have concurrent jurisdiction.

It should be noted that in adoptions, the tribal court must
first consent. In those matters falling without that
limited area listed in 40-A, a non-member cannot take a
CS&K Tribal member 3 -~to state court, but the non-member can
bring suit in tribal court. A CS&K Tribal member cannot
take a non-member, excluding Indians of a recognized tribe,
into tribal court, but the CS& Tribal member can sue in
state court.
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J1X., The Body of Law Available to the CS&K Tribal Court

Ordinance 36-A (Revised) is the basic CS&K Tribal
Law and Order Code, and is divided into Chapter 1, Reser-
vation Court; 2, Civil Actions; 3, Domestic Relations; &,
Sentences; and 5, Code of Indian Tribal Offenses. The
bulk of the cases actually handled by the CS&K Tribal
Court, say 90 to 95 percent, are criminal cases. As indi-
cated earlier, those acts defined as criminal are primarily
considered misdemeanors. Article VI, Sec. 1, para. (1)
that paragraph empowering the Tribal Council to establish
a court, also gives the Tribal Council tke vower to pro-
mulgate and enforce ordinances which shall be subject to
the review by the Secretary of the Interior, governing
the conduct of members of the Confederated Tribeseee.
Also, as earlier indicated, the CS&K Tribal Court takes
Jurisdiction of other Indians who are members of
recognized Indian tribes; and herein it is believed that
there is a problem. I don't dispute that the CS&K Tribes
should have jurisdiction over all persons who come within
their reservation boundaries, but I believe that 36-A
which purports to take jurisdiction over Indians of other
recosnized tribes is unconstitutional because it conflicts
with Article VI, Sec. 1, para. (1) which as the underlined
portion immediately above indicates that the Tribal Council
only has the power to enact laws governing the conduct of
members of the Confederated Tribes. Confederated Tribes
would, of course, refer to only the Salish and Kootenai
tribal members living on the ¥lathead Indian Reservation., ,.

Another problem area is that dealing with traffic
violations. The CS&K Tribal Cade evidently adopted whole-
sale the Montana Vehicle Code as of 1959. Since that time,
the Montana Vehicle Code has been amended, yet the SC&K
Tribal Code has not officially adopted these amendments.

As a practical matter, those who are responsible for
enforcing the traffic laws will write in, unofficially,
those Montana amendments. For example, the Montana Vehicle
Code has changed the vercent of alcohol in the blood in
determining when a person is considered intoxicated, and
the CS&K Tribal Council has not adopted this new percentage.
The police department, however, follows the new percentage.

A law that is vague is considered unconstitutional,
and a nrerson of common understanding must be able to
understand the law. Persons broupght before the Tribal
Court do not understand the law in many cases, particularly
when it is changed without official action.
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Although I was unable to obtain a copy of the pro-
posed law and order code, it is my understanding that
the major change was that of changing the jurisdiction
from "all Indians" to "“all persons." This is a step in
the right direction, but unless other changes are made
in the code, the problems will just be compounded. White
people, unlike the majority of Indians, can usually afford
legal counsel and they have a firm belief in the adversarial
system. They may be guilty as sin, but until it is proven
they consider themselves presumed innocent.

In civil actions, the body of law that is to be
applied is in this order: (1) Laws of the United States
that may be applicable; (2) Regulations of the Interior
Department; (3) Ordinances or customs of the Flathead
Tribe; and (4) Laws of the State of Montana. One might
say that the CS&K Tribal Court has more applicable law
in civil actions than the State of Montana. When non-
members come into the Tribal Court in civil actions and
there is no other controlling law except that of Montana
they are going to insist that it be followed. This will
require a considerable amount of research; and if the
Court Judge is unable to do his research, then someone
should be provided to assist the Judge. A written opinion
will also be required. An example of a rather complex
civil action brought to the Tribal Court was that involving
a dispute over the location of a right of way across trust
property. The first question that had to be answered was
whether or not the Tribal Court had jurisdiction since
the land was held in trust. The next question was whether
or not there was an agreement in law or fact. All the
applicable areas of law had to be researched, which
included federal law and Montana State law. Civil actions
will no doubt present a challenge to the court, but they
can be adequately handled.

The area of domestic relations presents difficult
issues to aiy court. The CS&K Tribal Council has been
delegated the power to handle domestic relations. Article
VI, Sec. 1, para. (q) provides: !To regulate the domestic
relations of members of the Confederated Tribes.! Pur-
suant to this power vested in the Tribal Council, Chapter
3 of 36-A (Revised) was enacted. In regards to Indian
marriages the law states:

'Indian custom marriages and Indian custom
divorces are from this time on illegal and
will not be recognized as lawful marriages
or divorces among the Confederated Salish

and Kootenai Tribes of the Flathead Reser-
vation.!
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(and)

'All Indian marriages and divorces must be
consummated in accordance with the State law
of Montana except that no common-law marriages
shall be recognized within the original bounds
of the Flathead Reservation.!

Enacting such a law creates an anomolous situation in
regards to marriages on the Flathead Reservation. State
law recognizes common law marriages, but the CS&K Tribes
do not, Of course, the recognition of common-law marriages
would have been a recognition of Indian custom marriages.
Why most Indian tribes let the white man tell them that

the only way to get married was white man style is hard

to determine.

As to whether or not the CS&K Tribal Court should
handle domestic relation matters presents a policy con-
sideration. The CS&K Tribal law provides for concurrent
jurisdiction with the State, but divorces are not handled
as a practical matter. The Montana State Supreme Court
in the case of Bad Horse v. Bad Horse, Vol. 31, State
Reporter (1974) stated:

'Domestic relations may well be one of those
concerns that are veculiar to Indian culture
and tradition and best administered by tribal
officials who understand Indian marriage and
divorce customs although our .holding is not
predicated thereon...!

The State court is recognizing the special expertise that
exists with Indian tribal judges in these matters, and I
believe that it is correct. It would take a newcomer to
a reservation almost a lifetime to know the people as in-
timately as some of the tribal judges know the people,
These people can attempt to fool the newcomer, but not
the judee.

Members of the CS&K Tribes will often obtain their
divorces in state court. The court in rerdering its
decree may provide for alimony or child support payments.
If, for example, the husband is a member of the tribe and
has certain income coming from his trust property or from
dividends derived from tribal resources, the wife will
attempt to execute through tribal court on this income. The
Tribal Court may levy on this income, but this is done merely
out of comity for the state court. There is no faith and
credit clause existing between the CS&K Tribes and the
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States. States will recognize each other's Jjudgments, but
one worders whether the State of Montana would recognize

a CS&K Tribal judgment, particularly when the State has
indicated that they don't even want these people who are
Montana citizens in state courts. It seems a shame that
Indians in order to get into district court must first have
the Montana State Supreme Court command the lower court to
allow them in.

VI. Other Observations Regarding the CS&K Tribal Court

The Tribal Court has been severely neglected. Why
this is so is better known by those who are familiar with
the development on the #lathead Reservation. Maybe it was
felt that in the long run the tribal court would be phased
out. This has not happened, and, in faet, the tribal court
is being asked to shoulder more responsibility. There shall
always be a need for a tribal court as long as there are
CS&K tribal members. There are Indian people who respect
and obey this court and it can serve as the force that binds
people together. Disputes must be settled regardless of how
petty they may seem to others.

b. Chipmewa- Crce, Kocky Boy Reservation: Montana

Prepared by: Robert E, La Fountain

Hdow Court System Is Set Up

Rocky Boy Reservation presently has two tribal judges,
a Chief Judge and an Associate Judge. Both are elected to
four-year terms. The Chief Judge holds court on Mondays
and Fridays of each week between the hours of ten A.M. and
four P.M. The Associate Judge holds court as he is needed
during the remaining days of the week. Both judges sit
together on appeals although very few appeals ever occur.
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These judges anply the tribal law and order codes
which are outmoded and incomplete and they also apply
state laws when the tribal law and order codes don't
specify the offense. The judges avply whichever of
these laws seems appropriate. The judges handle juve-
nile, misdemeanor cases, petitions for review of elec-
tion board decisions, and punish for violations of the
law and order ordinances. o .

Under tribal-BIA contract the Chief Judge is
required to hold ten A.M. to & P.M. court hours. He
must be enrolled on the reservation; be of high mcral
character; must have the respect of the tribe; must
be horest and trustworthy and be of integrity, sound
judement and temperate habits; minimum of twenty-five
years of age; be physically able to perform duties of
the position; vossess emotional and mental stability;
must not have been convicted of a felony or of a mis-
demeanor within the past year. These contract quali-
fications apoly to the Chief Judge only because he is
the only judge receiving his salary from the BIA funds
rather than from tribal funds.

Neither the Tribal qualification list nor the
Tribal-RBIA contract qualification lists has anything
in it about, legal qualifications. There is nothing
about training sessions for the judeges and there is no
vrovision for consultation for court procedure +with
an attorney or other consultant on such matters. . .

Tribal court has jurisdiction over civil suits
which are brought when the defendant is a member of
the Tribe and over suits between members and non-
members when brourht there by stipulation of both
parties. The Court applies Tribal law if it exists
on the subject matter. Otherwise the Court applies
appropriate State or Federal laws. . .

The ~ractice of the Tribal court as to non-
Indians committing misdemeanors on the reservation
is to turn those offenders over to Hill County
authorities. The Tribal Court does, however, exer-
cise jurisdiction over non-member Indians who commit
offenses on the reservation. . .

Adequacy and Inadequacv of Staff and Ccurts

Because there's no full time tribal attorney and
because there's no other legal counsel readily
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available to tribal members the court system is probably
not as loaded with civil rights cases as it could be.
Conversely, the court system is quite busy in erratic
intervals (after ceremonials, etc.) with criminal mis-
demeanor cases. Legal representation on-reservation

is almost non-existent. The general practice is to
allow each defendant to represent himself. Most of
these defendants don't appear knowledgeable of the fact
that they can get anyone they want to represent them.

The courtroom these defendants must go to for their
hearings is a very small, meagerly furnished, non-air
conditioned room. The judges consistently complain
about the inadequacies of this courtroom situation, but
little gets done to change the situation.

Generally the judge and the defendant are in the
courtroom alone during the hearings. There is seldom
a policeman present to maintain order and a court c¢lerk
is not always present for recording the proceedings. . .

Relationship Between the Court Structure and the Governing
Structure

The governing structure depends on the court struc-
ture to hold hearings, trials, and for enforcing the
tribal codes and regulations. The governing structure
doesn't appear to have any great fears of the court
structure's overstepping its authority. The court
structure appears to be in no position at present to
threaten legislative and executive powers of the Busi-
ness Committee. The court structure asserts very little
power other than routine handling of misdemeanor cases.
This probably occurs because of the lack of expertise
within the court system.

There is an apparent lack of communication by
which the governing structure could guide the court
structure as to desireable or recommended actions as
to court administration and procedure. There is a
general failure of the governing structure to notify
by resolution or otherwise the court system of the
governing structure's desires as to law and order.
And the Business Committee and its law and order sub-
committee continually procrastinate revision action
of the law and order codes so the court is forced to
apply the outdated codes and/or to apply accessible

and agpropriate state and federal laws to tribal
situations.
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Summary

In general the court system probably meets the
minimal court related needs of the Tribe at most.
Under the present court structure ot inadequate and
non-trained court personnel and with the present
inadequate court facilities the court system is not
capable of meeting all ranges of tribal legal needs.
The lack of expertise limits the extent of the Court's
ability. The Constitutional provision for the court
system is too broad. It sets up a court system but
gives no guidelines to the court system personnel.
The law and order ordinances are generally outdated
and insufficient to serve as effective guides to
law enforcement. The judges lack legal and judicial
training and donft receive necessary support from the
tribe to make the court system as effective as it
could be, The court is expected to rely on the funds
it can generate through fines for making any court
improvements.

Since the duties, powers, and procedures of the
courts are not comprehensively defined for use as
guidelines and since the law and order codes available
t¢ the court are outdated, the inexperienced, untrained
judiciai employe=es cannot really be expected to be
very effective.

Until recently the tribal leaders have taken very
little action to improve the court structure. Perhaps
this is because court system persomnel have done little
themselves to push for court improvement. Perhaps it
is because some tribal leaders feel the court system
is effective and that it doesn't warrant budgeting of
tribal funds for that purpose. Perhaps it is because
tribal leaders have felt there has been very little
technical assistance available to recommend the means
by which the court system can be improved. Or perhaps
it is because there is a general lack of concern for
tribal affairs by many tribal leaders as well as by
individual members. (There has recently, however,
been a Business Committee request for Law Enforcement
Assistance Administration funding for a police expan-
sion program and a court improvement program. The
police force will undoubtedly be expanded and the
court improvement proposal has only recently been
submitted.)
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Recommendations

I would recommend: That the tribe organize training
sessions for court personnel - these sessions would
indoctrinate the court personnel on court administration,
legal procedure, and the Indian Bill of Rights as com-
pared to the U, S. Bill of Rights; that moot court
sessions be held to demonstrate legal and judieial pro-
cedure (under consultation of an attorney); that the
Tribe purchase simple, non-technical procedure books
to guide the judges; that the court clerk be present
at all hearings and trials; that a police officer be
appointed to be present during all hearings and trials;
that records and registers be kept of all court hear-
ings and trials; that the tribal law and order books
be updated and revised; that ordinances be enacted which
will be helpful in suiding the judges and that powers
and duties be more specifically spelled out; and that
the tribe maintain a policy of separation of powers
between the judiecial and executive-legislative branches
so that the judges can attain a feeling of independence
in their judiecial roles.

I would also recommend that the tribe follow up on
the LEAA proposal for court improvement. Even if the
grant request is rejected the tribe should make every
effort to create the positions pointed out as necessary
in that request (full-time tribal attorney, Tribal
Prosecutor and Tribal Defender, and a tribal legal
secretary together with the legal books necessary to
these positions), It is important that any improved
court system at Rocky Boy be structured to fit the
needs of the tribe and not be structured after existing
state or federal systems merely because they appear
effective.

I would also recommend stricter qualifications for
associate judges - perhaps qualifications comparable to
those of the Chief Judge, who is under Tribal-BIA con-
tract. I would recommend that prospective judges be
required to attend specified training sessions on
procedure, etc., prior to assuming the position as
tribal judge.
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Ce Oneida: ‘iseonsin

Prepared by: Gerald Hill

Introduction

There is currently no existing tribal court struc-
ture. It doesn't appear that such a court structure was
envisioned by the framers of the present constitution
with the possible exception of Article IV, Seec. 1(f).

Historically there was a tribal court which had
quite extensive powers. These were determined and set
forth in the constitution of 1866. It isn't clear when
this was discontinued but at least by the time of the
Indian Reorganization Act in 1934.

Tribal officials have differing opinions of the
usefulness of an Oneida Tribal Court system. The
opinions range from a feeling that such a system would
be impractical because Oneida is not geographically
contiguous to the idea that the possibility ought to
be studied and prepared for to the prevailing opinion
that other tribal. governmental responsibilities are
more important at this time.

In my opinion, since there hasn't been any type
of functioning tribal court system within the memory
of the people I've spoken with, such a system would be,
for all practiecal purposes, an immovation. As a new
tribal attribute it would present quite a problem in
education.,

As with other problems, i.e., personality dif-
ferences, politics, etc., there doesn't appear to be
any short solution.

In conversing informally with various tribal
members and officials, I think that when there has
been a persuasive presentation of the purpose and
need for such a tribal court system as a significant
attribute of tribal sovereignty that there would be
more of a movement for the implementation of such
system. Whether or not such persuasion is available
now T am unable to determine. Fowever, given the
genuine concern for improvement of tribal government
by both officials and members it appears that the
tribe is working to consolidate its effectiveness,
and whether a tribal court system in Oneida is more
than a potentiality only time can tell.
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The Oneida tribe has established its priorities
and a tribal court system seems justifiably to be given
less consideration than some of the other attributes
or needs, e.g., improvement of management and admin-
istrative procedures.

Discussion

There are many problems facing the implementation
of a tribal court system in Oneida. One of these has
to do with the geographical location of the tribal

population.

There are currently enroclled over 7,000 tribal
members. Cf these, 2,500 live in the immediate community
of the reservation. About 1,500 are residents on the
reservation. Although only those who reside in the
counties in which the reservation is situated may vote
in elections, the enforcement of a court order against
those not immediately on tribal land would be difficult
if not impossible. Also, any tribal decision involving
disbursement of money, e.g., claims judgments, is very
susceptible to challenge from any of the enrolled members,
again raising questions of jurisdiction and enforcement
in what would appear internal tribal matters.

The more obvious problems are education of the tribe
as to the functiZon and purpose of a tribal court, training
of personnel to staff such a system, the implementation
of a judicial code, .the physical facilities, and the
securing of the necessary funds to operate the court
system.

Since the constitution is in need of revision, it
would seem that the nower to create a court system could
be included in a new or updated constitution.

The general attitude toward this particular function
is illuminated by the fact that a resolution, dated Feb,
L, 1974, was passed asking repeal of P.L. 280 with copies
to both state Senators, the House Representative,
Governor and assorted other officials. The next step
would be for the tribe tc study the feasibility and
functions of such a system.

Without knowing for sure, it seems that help could
be had in solving some of these problems presented above
from among the various Indian Law programs and organiza-
tions.
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In the past year, a suit was brought by the tribe
in a ccunty court to enforce a provision in the land
use ordinance which involved the sub-leasing of tribal
land by the member lessee tc a non-member. This case
was lost and, to me, puts in question the effectiveness
of the entire ordinance. Althouech I haven't received
the pleadings, it would appear that it was a tactical
error for the tribe to bring suit in a local court
since this was an internal tribal matter. In any case,
this case points out the problems inherent in the
enforcement of tribal ordinances. It would appear that
the tribe undermined itself in this instance.

In fairness to the tribe, they had sought opinions
from the secretary and Bureau for nearly a year without
success and therefore without support they were prac-
tically forced to proceed in the way they did. This
tvve of relationship with the Bureau is patently inex-
cusable and gives lie to any claim the federal government
makes regarding aid to the tribes in seeking self-~
determination.

Annther vroblem expressed by tribal officials is
that the Oneida tribe is geographically, governmentally,
economically, and culturally so intertwined with locai
sovernments that any present talk of a tribal court
svstem is purely academic now. I tend to agree with
this evaluation.

Presently, I feel that this is an area in which
the Indian law students could be an extreme asset to
the tribe. When I leave I hope to continue studying a
tribal court system and present the results of such
study to the tribe for their information and whatever
heln it might be. . .
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d, Pueblo of Laguna: llew Mexico

Prepared by: Zon Solimon

Existing Tribal Court Structure

The Tribal Court was established pursuant to Article
Five, Section One of the Constitution and By-Laws of the
Pueblo of Laguna. There are presently two judges working
for the court system. The chief judge is a non-Indian
attorney, and the associate judge is a Pueblo of Laguna
member, The cases involving more complex facts and legal
issues are handled by the chief judge, whereas the Laguna
judge handles the less serious cases. On certain occa-
slons the associate judge sits in on cases that the chief
judge is handling so as to learn legal techniques and
methods of handling the more complex cases., Through the
chief judge's association with the Pueblo of Laguna Court
he has recognized and learned many of the customs and
traditions of the Laguna people. The knowledge and aware-
ness that he has of these customs and traditions is
evident in his decisions.

Laguna has adopted a Law and Order Code giving the
Pueblo Court civil and criminal jurisdiction. The Pueblo
has recently voted to adopt an Implied Consent Ordinance
so as to maintain jurisdiction over non-Indians entering
the reservation. This is perhaps demonstrative of the
confidence that the Council has in its existing tribal
court structure.

In the disposition of Civil and Criminal cases the
court is bound to make its determination by relying on
the applicable law in the following order of precedence:
(1) Tribal Law and Order Code, (2) Pueblo of Laguna
customs and ordinances, (3) federal laws or the laws of
New Mexico where not in conflict with Pueblo Ordinances
and customs. The Council retains the authority to enact
ordinances to establish, govern and regulate the pro-
cedures of the court and of the Court of Appeals. The
judges of the court also have the authority to make
recommendations to the Tribal Council for the enactment
of ordinances or the amendment of the Tribal Law and
Order Code.

If a party is not satisfied with the disposition
of a case by the court, then he may make an appeal to
the Court of Appeals. The Court of Appeals consists
of the Staff Officers of the Tribal Council, In all
cases, the disposition of the Court of Appeals is final.
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The majority of the cases handled by the court
pertain to domestic relations. In this instance, the
judge takes on the role of a family counselor wherein
he offers several remedies to the particular situation.
When the matter cannot be remedied by just one coun-
seling session, the judge directs the parties to the
family counseling center, or probation officer here at
the Pueblo, where professional and paraprofessional
counseling are available.

Pursuant to the 1968 Indian Civil Rights Act, the
Tribal Council adopted an ordinance to govern the
admission, practice and discipline of attorneys appear-
ing before the Pueblo of Laguna Courts. Prior to the
passage of this ordinance, parties brought before the
court were not allowed to be represented by an attorney
at law. Under the provisions of this ordinance the
attorney must abide by the rules of procedures of the
Pueblo Court which require more sincerity than formality.
The attorney must also agree to support the customs and
traditions of the Pueblo of Laguna along with the Con-
stitution of the United States and laws or the State of
New Mexico. (1) There is a provision for a next friend
to speak for parties to an action. (2) This provision
complies with tribal customs and traditions and promotes
a problem-solving forum rather than a Court of Motion.

Actual v. Documented Tribal Court Structure

The court system as it exists today operates in
almost complete congruence with its documented authority.
The court could play a larger role in the settling of
membership disputes, but the recognition of Laguna mem-
bers has long been a duty of the Tribal Council. The
court plays a large role in family counseling, as 1
previously pointed out. This role was primarily handled
by the various head officers in each village of the
Pueblo, but the growing magnitude and camplexities of
domestic problems overshadow the traditional methods in
some instances and this is where the court and its
resources are asked to intervene. -

Direction Tribal Leaders Have Taken in Response to
Current Needs

The Tribal Council took the initiative of seeking

matchinz funds through LEAA so as to construct a cor-
rection and rehabilitation center on the reservation.
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The $450,000 complex is now complete and additional
funds are being sought to furnish and staff the new
facility. The Laguna Planning Commission is respon-
sible for the proposal writing, research, leg-work
and negotiations that are essential to this project.
This new facility will enhance and centralize the
rehabilitative and social welfare efforts of the
different prosrams that the Tribe presently sponsors.

e, rapage Tribe: Arizona

frepared by: Hilda Manuel

The Papago Tribe organized with constitution and
by-laws under the Indian Reorganization Act of 1934
has established a tribal cowrt following the pattern
for courts of Indian offenses in the federal code of
regulations.

The existing structure of the Papago tribal court
is grossly inadequate and crowded. It houses two full-
time judges, one part-time associate judge, a prosecutor,
a probation officer and two clerks. In addition, the
building also houses the prisoners, the police force of
about twenty officers plus its staff,

The tribal court-is vested with jurisdiction to
try all types of cases, thus the court has jurisdiction
over property, torts, wills and family-related problems,
e.g., divorce, adoption or custody.

The jurisdiction of the tribal court is concurrent
with federal and state authorities when such authorities
have lawful jurisdiction, e.g., jurisdiction under the
Major Crimes Act. Presently, the tribal court gives no
faith or credit to outside court judgments. This is
premised on the idea that a tribal member should exhaust
his tribal remedies before going to an outside court.

On the other hand, civil judgments of the tribal court
can be recognized and given effect by outside courts,
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The tribal court may exercise jurisdiction over non-
Indians in civil actions by the stipulation of both
parties. It has yet to exercise Jurisdiction over crim-
inal matters although the revision of the law and order
code will provide for such jurisdiction.

Judgments of the tribal court can usually be appealed
within the tribal court system. Section 6 of the law and
order code establishes such a right. However, the absence
of any review proceeding outside the tribal court leaves
the court open to criticism.

The law and order code is modeled after the code of
offenses in the federal ~ode of regulations, and thus is
labeled a CFR code. When the offenses committed do not
fit into any category of the code, the judge will look to
applicable state or federal law. The code has never been
revised since its adoption. In fact, this summer an
attorr =, has been contracted to rewrite the code tailored
to the needs of the Papago people. . «

Courtroom procedures in hearings or trials are some-
what informal, although no disrespect of the court is
tolerated. After the court is formally announced, the
clerk will read the complaint in Papago or English. The’
judge will ask the defendant if he understands the charge,
and, if not, the judge makes such explanation as may be
necessary. Frequently there is talking between the com-
plaining parties as to their dispute. Sometimes even the
judee will join in the discussion. In one particular
hearing I observed, a child custody hearing, the judge
was making comments to the petitioner about what she should
do. This was prior to the time for making a ruling. The
prosecutor, a non-Indian,found himself at a disadvantage
because his client was being persuaded to follow one course
of action while he was advocating another. The remedy is,
of course, to train an Indian prosecutor or hire an inter-
preter. The prosecutor is training an Indian to prosecute,
and he should be working within the next few weeks. Mean-
while, the prosecutor is in the process of setting up his
office, He says it will become an alternative to the
existing Papago legal services.

An observation by the prosecutor and myself of the
trib2l court is that often the tribal judges disregard the
evidence. For example, evidence from an illegal search
can be admitted in court just as well as evidence from a
legal search. In light of this, the prosecutor felt the
judges could use more training in matters of evidence.
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Overall, the tribal judges are fair and knowledgeable in
their roles.

In the past there has been little or no contact
between the tribal council and tribal court. The tribal
council has never given much credence to the tribal court
system. The only contact was with the budget which is
reviewed and modified by the tribal council as they deem
desirable. An indirect contact is established through
the law and order committee. The committee functions as
spokesman for the tribal court. One function is to carry
before the council resolutions coming from the tribal
court, e.g., vehicle control, drug control, etc.

One area where there is major concern involves
juvenile delinquency. Since there is no separate facility
for juveniles, they are housed along with adult offenders,
If the juvenile needs to be jailed for ¢ long period of
time, he is sent to one of two rehabil“tation centers,

One is located on the reservation and the other 60 miles
away. The escape rate from the centers is high. As a
result, most of the juveniles return before the tribal
ccurt, only to get sent back to the center. With Title
III monies from the Manpower Act coming in, plans for
hiring several juvenile counselors have been finalized.
In addition, money from LEAA is forthcoming to build a
juvenile detention home near the tribal courthouse.

The tribal court on the whole appears to be serving
the needs of the community to the extent possible with
its present manpower. By 1976 the Tribe will be admin-
isterring the law and order program and, hopefully with
qualified personnel, the tribal court and law and order
department will provide better services, as well as better
facilities.
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f. Pueblo of Santa Clara: New Mexico

Prepared by: Jody Folwell

The Santa Clara Court was instituted and established
in 1964, Under the constitution there are no terms or
direct statements as to the establishment of a tribal court
system, thus resolutions were passed to establish the
tribal court system. The tribal council received an
implied authorization to establish a court system under
Article IV, Sec. 1, sub-section V, which article granted
the tribal council the right to pass ordinances and
resolutions. The tribal court is limited in its power to
adjudicate cases since the court system is in its early
stages of development.

The constitution gives the pueblo council the right
to adjudicate all matters coming before it which they have
jurisdiction over. The tribal council has tranferred some
of their jurisdictional rights to the tribal court as
authorized to them under the constitution. The council
adjudicates all other cases that the tribal court has not
been empowered withe. Cases that the tribal court has
jurisdiction over are traffic violations on the exterior
and interior boundaries of the reservation and misdemeanors,
both civil and criminal. The Federal Criminal Code is
followed for all criminal cases Since there are no written
criminal codes. The tribal court with the assistance of
state and federal legal agencies are in the process of
writing a crimiral code.

The tribal court has acquired jurisdiction only over
Santa Clara tribal members and non-membered Indians as of
this date, all other violations by non-Indians are trans-
ferred to the proper court out of the jurisdiction of the
Santa Clara tribal court.

The Santa Clara Council has maintained its roots of
power in the tribal court system by establishing itself
as an appeals court, although the council has given the
tribal court a certain amount of independence by not inter-
vening or interfering with the final adjudgement of the
defendants. If the defendant is not pleased with the final
verdict, he has a member of Santa Clara or a member of
another tribe appeal his case before the Santa Clara
Council. There is no systematized method of appealing
the cases.

The tribal courts are held in the Santa Clara Head-
Start Building. The courtroom is very small but serves
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its purpose for the present. A rehabilitation center is
in the process of being completed on the Santa Clara
reservation and upon the completion of the center the
tribal court will hold their proceedings in the new center.
(The proposal for the completion of the rehabilitation
center, which has been approved by LEAA, is attached.)

The rehabilitatior. center will serve 1,200 persons in the
Northern Eight Puetlos region.

Santa Clara has one tribal judge on part-time basis
with a salary of two hundrea and fifty dollars a month,
and eight police officers employed on part-time basis at
a rate of two dollars an hour. The tribal judge and eight
police officers are employed by the tribe and paid out of
tribal funds. The annual tribal court budget is three
thousand dollars a year, which includes the tribal judge's
salary only. The tribal judge adjudicates approximately
250 cases a year.

Santa Clara Pueblo is negotiating with LEAA for funds
to expand the tribal court personnel. The court personnel
under the contract will consist of: one full-time tribal
judge, one chief of police, eight police officers and one
court clerk. . . Plans are being formulated within the
tribal council to establish a circuit judge, who will
travel throughout the northern eiesht pueblos. The reha-
bilitation center in Santa Clara will be used as the main
center for the circuit judge. The establishment of the
circuit court in the tribs. court system will be realized
within a time period of four months.

Recommendations - Tribal Court System

1. Revision or amendments should be made to the constitu-
tion and by-laws.

2. Legal training for tribal court personnel, including the
tribally employed officers,

3. Maximum delegation of authority should be established
for the tribal judge.

L, The inclusion of an associate judre in the personnel
propesal before LEAA.

5. The acquisition of funds for the tribal court from
fribal funds, or other sources.
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6. The delemation of authority by the tribal council to
the tribal judge to make contracts and provosals with
different law enforcement agencies.

7. The tribal judge should be informed by the tribal council
at all times as to any issues or problems concerning the
tribal court system.

8. The tribal court system should be made uan independent
unit from the tribal council and should be allowed the
right of disbursement of funds collected through fines,
ete.

‘e Cherckee: Oklahonn

Prepared by: Robert Lowery

The Act of June 23, 1898, commonly known as the
Curtis Act, abolished tribal courts and declared Indian
Law unenforceable in federal courts with regard to the
Cherokee Nation of Oklahoma, However, the proposed con-
stitution takes on the character of overriding Congress
and reestablishing a tribal court. The pronosed consti-
tution creates a Judicial Anpeal Tribunal composed of
three members aopointed by the Principal Chief and approved
by the Senate,

There is no mention of qualificafions or of terms of
office and it seems to me that if you try to create an
equal vart of government t{o other parts you do not leave
so much leeway with the legislature to establish enough
to effectively control the court. It is also stated
further in the constitution that an employee will have
the right to 2o before this tribunal to be given a hearing
upon termination to qualify and show cause. It is good
that this has to be done, but it seems more important to
me to allow the tribal members the right to bring an
employee before the court for not doing his or her job or
for doing it incorrectly. A constitution should not take
nower {rom the peovle but give them options on how to
axercise their natural right to rule themselves,
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h, “osebud Sioux: South Dakota

Prepared by: Carole Anne Hart

The tribal system, as far as it is attempting to deal
with the problem of !juvenile delinquency' on the reser-
vation, appears to me to be beginning to solve the problem,
The involvement of the parents seems to really help in
many cases., The judge is usually pretty lenient with the
first offerder and even the second offender in that he
allows them to decide what their ®punishment! should be or
at least gives them a choice as to what can and should be
done about what they did. Most of the time it is really
a shock for them to decide about their own futures since
most others times they were just given a sentence (mostly
punitive) and made to stay in jail. This way they work
out an agreement with the judge, juvenile probabion officer
and their parents as to what is best for them. Usually if
an offender is working or going to school the judge is
somewhat more lenient and he is given the opportunity to
participate in his work project or put on probation until
such time as he will be returning to school.

The tribe operates an attention center where the
tribe is attempting to deal with the problems of juvenile
delinquency on the reservation. Juveniles who violate or
who commit any serious offenses are sent there for a
period of from two weeks to one and a half years. The
center has Indian House parents and other counselors who
try to work with the individual and try to ‘get him or
her on the right track.! Many parents complain because
they feel that the center should be more punitive and not
give the child so many privileges. This is probably due
to their being used to the punitive method of dealing with
past offenders in the tribal court. But this method is
very lenient and allows the juvenile much freedom of
choice.

The tribal court is attempting to upgrade the entire
court and as a result has branched off into a juvenile
court and an altogether different method of dealing with
the juveniles so that they aren't lumped in the jail with
the adult offerders. Most juveniles are taken to the
attention center. One of the biggest gripes of the juve-
niles is mistreatment by police. Some work is being done
in this area to alleviate the problem.

In my opinion, the tribe has done a great service by
realizing and seeing the problem and attempting to solve
it in what appears to be a pretty solid program. So far,




they have had much success with juvenile offenders by not
having the punitive nrethod of disciplining the Rez kids
and allowing them tc decide something for themselves
rerarding their future and givine the marents a hand in
discinlinine the children - which is a first for a lot

of the paremts. They have to set the limits and enforce
them. The child knows this and therefore abides by the
rules for fear of getting the parents in trouble, If
any of the ruvles are broken in the agreement that is
signed by the juvenile, then the parent is brought in for
contempt of court and has to serve time or whatever,

This is a good discinline measure because the kids don't
want to feel bad about their mothers or fathers serving
time for something they did. The police are usually some
heln in enforcing this by watching closely those who are
on probstion or who are on this service agreement.

The reason for my bteing asked to be the Tribal Defense
Attorney was that the Tribal Court is now attempting to
ungrade all the offices and conduct ourt just like the
real outside world. The first stab at such a thing was
the appointment of Mario Gonzales as the Chief Tribal
Judge, He is also a member of the South Dakota Bar.

The thinking behind this was that perhaps with his working
knowledge of the courts he could upgrade the office and
bring some type of order to the Tribal Courts. This goal
has been attempted and from what I can observe has brought
some semblance cf order to thz Court in that people now
show respect for the judee at all times while in the
courtroom.

The Chief Tr .bal Judge attempts to run the courtroom
just as if it were a real courtroom, but not with all of
the paraphernalia such as black robes, etc. He is the
only one with any workirg knowledge of procedure.

There are three judges who alternate on different
days, and one of the judges is the juvenile judge. There
is a plan which the tribe hopes to implement regarding
the position of a full-time juvenile judge. Court is
neld every day with every Wednesday reserved for jury
trials. Thursdays are left open for custody hearings and
other types of hearings. Every day the ‘hardened crim-
inals' who are picked up the night before are arraigned.

In the Tribal Couri, besides the three tribal judges
there are the prosecutor, defense attorney, clerk of
court - who also acts as the bailiff, an assistant clerk
of court and three secretaries. No licensed attorneys
are allowed to practice in the courtroom at this time,
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but there are excentions depending on the case. Most
defense attorneys vrior to this time were people who
were able to speak up for other people and who could
have knowledre of how to conduct themselves in the
courtroom and learned the court vrocedures. As yet,
there is no attention raid to rules of evidence or any
other kind of trial technigues. But the zoal is to

some day have attornevs (Indian) who do have a knowledge
of these thinzs to practice in Tribal Court and conduct
court just like the real ‘ontside worldt,

I have learned more from this one week of practicing
law' than from any other week. I can observe the
workings o the entire court system and know the entire
procedure that one must zo through when arrested. But
again, my goal for the short time I'11 be here is to
get all the petty familiy arguments out from the court-
room and leave time for the important, things. So far,
we have seitled quiie a few of these family feuds and
arruments out of court. There is much plea-bargaining
in order to aid manyv of the priscners. This is much more
acreeable to them than going thrcugh all the the hassle
of taking "o court time. It is fun and really informative
ard interesting.

Commentary

Just as the other institutions of tribel government, i.e.,

legislative (councils) and executive (administrative) branches, have

experienced growing oains duae te increased demands being placed upon

them, so we find tribal courts in a very uneven stage of development.

As is evident from a study of the s*udent reports, the following areas

represent common problems for the tribal court systems:

(1) Lack of adequate legal training €or court personnel.
(2) Insufficient resources available to support and develop
+the court svstem to a level commensurate with the courts!

increased caseload.
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(3) Inadequate facilities to operate on a truly effective level,

(%) A significant problem for some of the court systems studied
but one which was not shared by all participating tribal
systems was that of an out-of-date code of law and other

supporting tribal ordinances.

On the question of court personnel it is apparent that there is
some pressure on tribal councils to either hire a professional attorney
as a judge or to restrict the jurisdiction of the court. Since attor-
neys who are also Indians are extremely scarce, as a matter of practical
necessity this means that the tribes who are considering this alterna-
tive are faced with the choice of hiring a non-tribal member, non-
Indian as a judge. If one concedes that there is value in having as
a judge one who understands the customs and traditions of the tribal
community as well as 1)ssessing a personal knowledge of the members of
the tribe, then certainly options other than hiring a non-member ought
to be explored. In addition to providing a training program for tribal
judges to acquaint them with the fundamentals of eriminal and civil law,
one could institute a court advisory system either staffed by or with
access to professionally trained attormeys. Some tribes have experi-
mented with this option and one example of a successful effort is the
Blackfeet tribe in Browning, Montana. Of course, in addition to 3
training for the tribal judge other members of the court system, such
as the court clerk, prosecutor and defender and bailiff or sergeaint-

at-arms.
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The reports reflect not only an increased caseload, but also
the expanded jurisdiction of tribal courts over such questions as
non-Indians! offenses and related civil rmatiers, etece It is at this
level that the presence or absence of a competent court can become
truly critical to the recognition of tribal self-governing powers.,

If the court is not available to insure a real implementation of

tribal authority and law in this area, then assertion of tribal power
can become a meaninglesc exercise. But, as some of the reports indi-
pate, as a whole, tribal council members have not grasped the signif-

icance of this faci, What this means is that the strengthening and

leaders, What would follow irom such a realization is that the best
and most qualified personnel would be attracted to the position and a
fair share of tribal resources would be allocated for the court systems.
Such problems as have veen pointed out cannot be solved overnight but
the way has been shown by some of the more progressive iribal lesZders
and it wowld be 2 sign of real progress simply for the tribe ‘.o appre-
ciate the crucial role the court must assume in the future for a
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Ce Eco:iomic Development of Tribal Rescurces and the Tribal

Joverning Structure

As the following memo pertaining to research instructions for
the students on this issue will reveal, our main purpose here was to
analyze exactly now the governing structure of the tribes related to
efforts ir the area of econcmic development, That is, we were interested
in questions such as whether or not most tribes simply authorized the
tribal council or a committee set up by the tribal council as the pro-
moters and managers of economic development enterprises or whether it
w2s more cormon for trides Yo simply Yicense or authorize the establish-
ment of separate corporations or even individuals to carry on efforts in
econcmic developmont separate from the tribal council itself. Naturally,
what ve were Seeking to establish here was whether or not there existed
any ¥ind of correlation between the success or failure rate of tribal
economic develaopment enterprises and the mamner in which the enterprise
was maraged. As with ‘he cther aveas researched, ocur guestionnaires
to the siudents adogied something of a chotgun approack., That is,
sinece we did not aperate on the tasis aof any preconceived notions we
were asking researchers to take a broad survey lcok at the question.
We feli tha® i was cospion Mnoviedge that most Ind.ar tribal communities
existed or a sub.roverty line level of economic existence and conse-

quently eviorts in the area of cconomic development which were designed

o

¢ increase the level of employment of tribal members as well as bring

ple

n aiditional income to the community take on a very high priority with
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tribal peoples. Thus, economic development efforts generally consume

a disproportionate amount of the average tribal council's attention,

perhaps to the detriment of other roles which the tribal government is .
called upon to play. The following memo is included to show the reader

exactly what questions were posed to student researchers on this issue.

TO: Student Researchers - Tribal Government Project
FROM: Alan Parker

MEMO 110. 3: =conomic Development of Tribal Resources and the
Tribal Governing Structure

By this time you have researched the questions of the tribe's
structure and the court system. I have heard from everyone
and as we expected there is a great variation from tribe to
tribe. For example, some tribes do not maintain even a
minimal court system and at this time have no intentions of
doing so while others have a highly developed court with
very little in the way of problems. Some tribes have done
considerable work on defining and revising systems for the
internal management of the tribal government while another
tribe simply ceases to function whenever the chairman is
away from the tribal office. It has been a very enlightening
experience for us here to study all the reports since yon
readily get the picture that although there is great variation
certain common problems and approaches to situations have
emerged already. . .

Returning to the subject of this memo, I will list below
some of the issues in tre area of economic development and v
ask you to explore and respond to them as they may fit your
tribe:

1. List the economic development enterprises or programs
presently functioning on the reservation. Interpret function-
ing and 'economic develooment' in as broad a manner as pos-
sible. With regard to each program, describe:

a) source of initial or continuing funding
b) whether it is conducted by the tribal council
(or equivalent body) in its capacity as a tribal council, or,

in a seﬁaraye.cgpacity as, for example, a business corporation
althoush utilizine the same personnel.
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¢) if the program or enteruvrise is not conducted
by the council itself in one capacity or another, exactly
what is the relationshio between the management and decision
makine personnel and the tribal council. For example, is
the enterprise run by individuals in their individual capa-
city even thourh they received a tribal charter or other form
of sponsorshiv. Or, is the relationshio one where the
enternrise is conducted in the name of the tribe with the
tribe being the recivient of the funds involved, yet the
management maintains an indeverdent status with regard to
the council, free from everyday supervision ard control.
Or, is the council involved in the day to day operation of
the business with, for example, hiring and firing power with
rerard to key versonnel,

d) if vossible, secure a copy of either initial
nroposal for the enterprise or progress reports describing
the overation of the rrosram and role of the tribe.

2. If possible, describe any economic development
enterorises ~onducted by the tribs which have not proved
feasible or were business failures. To the extent the
information is availatle, describe why the enterprise was
unsuecessful., If anythine in the nature of evaluation
rerarts were even submitted or on record with the tribe
rerarding such past efforts, secure a cooy of same or digest
and rerort on them.

3. With regard tc existing busiresses or enterprises,
discuss whether an evaluation of the same has even been
conducted and whether the tribe or the management personnel
changed either the manner in which the business was conducted
or the relationship between the enterprise and the tribal
coneil or zovernment ir a broader sense., If there are any
examples of this kird of situation, what were the reasons
for such changes or were there any lessons to be learned
‘from the exverience.

b, With rezard to findirg sources for tribal *economic
develooment enterprises,! are there definitions of the
relationship between the enterprises and the tribal govern-
ment laid down by the fundine source. (I.e., usually the
funding source will be one federal agency or the other; to
the extent vou can determine, do the regulations or contract
terms dictated by the agency govern the manner in which the
eriterorise relates to the tribal government or is the tribe
essentially free to structizre the relationship between it
and the enterorise?) If this information is actually spelled

out in the terms of the coritract or other document, describe
how or obtain covies of the same. Are there federal
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government personnel present to supervise the enterprise,
do they make periodic inspections or evaluations; if pos-
sible describe their function and who in the tribe deals
with such personnel.

5. If your research indicates that there is or has
been a problem in the relationship between economic devel-
opment efforts by the tribe and the role of the tribal council,
describe the observations and opinions of tribal leadership
with regard to the issue. Recall that the Warm Springs
tribal manager observed that 75% of the difficulties tribes
face in carrying on such enterprises successfully is simply
a question of management or the lack of it., Is the conclu-
sion supported by the research you have done cn the question?
If so, what are your recommendations; and if not, what has
your tribe learned that may be of benefit to other tribes?

The experience of many has been that with all the good inten-
tions in the world, the tribe simply has an insuperable
personnel problem, That is, there simply are not enough
people capable of making a success of such efforts available
to the tribe. If this is so, what is your prognosis as to
finding such personnel or utilizing non-tribal people?
Whatever reports or copies of contracts and other relevant
documents you may obtain with the cooperation of the tribe

on this issue will be greatly appreciated and should add
greatly to your narrative discussion. If you have difficulty
making copies don't hesitate to ask us to return these kinds
of materials.

1. Student Reports

Our researchers submitted some of their finest reports on the
topic of the relationship between economic development efforts and the
governing structure of the tribes and we urge our readers to give the
reports the scrutiny they deserve. As with reports on some of the other
topics, the reports constitute case studies of various economic devel-

opment efforts and are an analysis of lessons to be learned. On the

other hand, they also document the frustration associated with having
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well laid out plans but an absence of tribal perscnnel to carry projects
beyond the planning stage. Just as all tribes would seem to benefit
immeasurably from having a tribal member available tc work on their
behalf as an attorney, these reports also make it evident that "tribal
economic development" experts are urgently needed by many of the tribes
on a full-time basis. It would be interesting to keep in mind the fol-
lowing question as one studies the reports on this subject: just what
sort of qualifications and training ought to be possessed by such persons
to enable them to be truly helpful to their tribes?

a. Laguna Pueblo: New Mexico
Prepared by Ron Solimon

Laguna Planning Commission

The Laguna Planning Commission has been charged with
the role of discovering the needs of the community ard
designing efforts to remedy the various needs of the Laguna
people. The tribal council has chosen these men to perform
the most important effort of the tribe. While Laguna
Pueblo is worth approximately thirty million dollars, the
council has directed the planning commission to seek out-
side funding prior to expending tribal money. The council
is not reluctant to match funds when the project will
benefit the tribe as a whole. The planning commission
is headed by a director who is aiso a former governor
of the tribe and has watched and helped it through the
succeeding stages of the tribets growth, The other com-
missioners are made up of one representative from each of
the six villages. In addition, the planning commission
employs a business consultant who is a member of the tribe,
His expertise has helped the commission's efforts immensely
in the areas of research, statistics, diplomacy, and
organization. At present, the commission includes a
majority of progressive minded persons who have experience
and education to bolster their endeavors.
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Tribal Council's Role in Economic Development

The tribal council maintains direct supervisory
control over the efforts of the commission. This means
that the commission cannot proceed without the sanction
of council on any matter. The commission recently
requested that they be allowed to use the tribal resource
people (attorneys, financial consultants) without first
having to obtain permission from the council or a Staff
Officer. Their request was granted on the basis of
their past record and accomplishments on behalf of the
tribal council, The 1974 council seems to be looking
carefully toward the future of the tribe. The nining
operations will probably cease in the year 1984, so the
council is pressed to plan for the time when large
annual revenues will be a thing of the past. Their
.tort to devise a system (formula) to insure the tribe's
financial and economic stability long past 1984 is
evidence of their concern.

Areas of Concentration

As indicated by the !Progress and Status Chart!, the
tribe is concentrating on securing the immediate well-
being of tribal members in such areas as water supply,
housing, elderly health care, law and order, schools,
et al. The tribe is not presently plarming major econ=-
omic development enterprises as such. The commercial and
business complex will perhaps reinforce new and bigger
ideas for generating revenue.

Resource People

Close to two hundred Laguna members are pursuing
college degrees in many areas and approximately fifty
already have degrees. There are also many tribal
members with much experience who are perhaps the best
resource people that the tribe has. The personnel and
manpower to operate various enterprises exists, and
the potential is even greater. The tribe is not afraid
to use experts when they are needed. As the tribe
explores new avenues of economic development, a combin=-
ation of tribal members and non-tribal members will be
used with the idea that the tribal members will eventu-
ally gain the necessary expertise to supervise and
direct the various business enterprises without outside
helpe.
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Tribal Council and Tribal Governor v. Business Manager

Along with the plans for future economic develop-
ment will come the problem of separating the tribal
council's role in tribal business from its role as a
policy making boay. In the past and present, the
council has had final approval on any decision affecting
the tribe as a whole. There are plans to hire a busi-
ness manager, but this move has been delayed for reasons
that are hard to define. The business manager!s educa-
tion and background will probably call for a salary far
above the salary of the governor. The tribal council
will be relieved of many of the business decisions it
is accustomed to making and this may cause some confu-
sion. Careful thought, diplomacy and patience will be
the keys to a business manager's success at Laguna Pueblo,
A model of some form would be good for the tribe to follow
so as to achieve its economic development goals and
objectives.,

Conclusion

As a whole, Laguna Pueblo has the potential anmd
finaneial resources to establish a sound economy on the
reservation. The manner in which the tribe chooses to
utilize and manage its resources wiil dictate the success
to be realized.
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b. Chippewa-~Cree: Rocky Boy Reservation, Montana

Prepared by: Robert E., LaFountain

Summary of Economic Bnierprises Attemoted:

The Chippewa-Crae Business Committee in the past
has made numerous attempts to initiate and develop
economic programs and entnrnrises, The major failares
and successes related to these tribal efforts are 1listed
and expanded on in the attached papers.

It appears that the majority of the failures have
been a result of poor manarement selection. The tribal
leaders have, 2 great number of times, nlaced tribal
rnembers in manaserial positions those individuals are
not oualified for, It aprears that this occurs because
of a rood faith attemnt by the Business Cormittee to
fill anv available position with an Indian (tribal mem-
ber), The Business Committee has historically been
concerned with reducing and/or eliminating unemployment
among members and it appears that over-emphasis on this
problem has caused hiring of non-qualified versons to
responsible vositions., It's possible the Committee has
been of the oninion that these positions must be member-
filled, then these Indians filline the positions can be
trained while carrying out the functions of a manager,
Often members with little or no experience in managerial
positions of anv kind whatsocever have been hired, Sad
but true, too manv of these individuals have failed as
managers and as a rasult the Tribe and the Federal
Government funding sources have pumped thousands of
dollars into enterprises that have failed.

On the other side of the coin, the successful busi-
ness ventures have resulted primarily from hiring of
comnetent, well qualified managerial personnel. These
successes are deronstrated on the attached list., The
successes listed, however, are not bir successes, Many
of them have administrative problems and some of them
are of questionable duration, The major problem appe 0 3
to be a lack of cooperation by the Tribal Council to
aprrobriate adequate furds for efficient operation., As
a result, these 'successes' have to rely on what federal
funds can be obtained or upon the ability of independent
operators to make do with what they have. Some operators
such 2s Nry Torks Tarm manarement have been ahle to do
this, And the indevendent omerators, like the Hutton
sawmill operation and the Hay Project lease operator,
have less difficulty succeeding because they have had
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their own funds and equipment to base a successful opera-
tion on. Put other operators like the Tribal Post Plant
manager and the Recreation Association project managers,
who have to rely on tribal funds oron federal funding
sources, have had greater difficulty operating. Their
difficulties are complex - non-qualified management or

no tribal funds available, or limited federal funds, or
a combination of all of these.

Tribal Resvonse to Economic Enterprise Problems

The current Business Committee is aware of the com-
plexities involved in making a business successful and
admits the necessity of hiring qualified personnel into
manarerial positions if the program involved is to be
successfule The feeling of concern for hiring members
is still there but the Committee appears susceptible to
raising qualifications in order to prevent additional
fajlure of existing and future economic enterprises.

A fear still exists among Committee members of using
tribal funds for businesses that !just might fail'! but
the Committee has decided to act in a manner that will
conceivably result in less chance of failure of future
and present enterprises, Just recently the Council has
decided to circulate a notice of intent to hire a highly
qualified general business manager who would advise,
consult, recommend and act on economic development prob-
lems and situations. This Business Manager will have a
wide ranpge of duties and responsibilities and will be
under supervisory authority of tne Business Committee,

Consideration has also been given to hiring Indian
management trainees under the supervision of this general
manager, If this is done the Tribe could be sure that
any future general managers and special program managers
would be Rocky Boy Indians rather than off-reservation
Indians, non-enrolled Indians, or white people. (The
General Manager first hired might be white or a non-
member because it is possible that no Rocky Boy member
who could qualify would be available at that time,)

Recommendations:

A number of recommendations have been inecluded in
tae list of enterprises attached hereto,

Generally, I would suggest that the Business Committee
make a more determined effort to hire only highly qualified
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managers into any enterpr.se the Tribe undertakes, Then
the Committee must realize that even the bect manager
cannot be effective without sufficient capital to base

his operations on. Such required funds must. be made
available. (Tribal funds should be used if there appear
to be no federal grant funds available, Tribal funds
should be used because then the Tribe has complete control
of its own operations instead of some federal agency
gaining an influential position as related to management
of that business,)

I would suggest that the General Business Manager
posi*ian ths Tribe has recently made available be filled
by a highly qualified, exrorienced individual of manager
quality and that the Tribe not lower these qualifications
merely to hirs an Indian or a Rocky Boy member,

I suggest that the Business Cormittee should work
in close cooperation with this proposed general manager,
the special program managers, and the tribal attorney
during the proposal as well as development stages of any
enterprise the Tribe considers.

A question of what has happened to funds related to
a number of economic development programs has come up
time and again. To alleviate or at least reduce this
problem I would encouraze better control of tribal housing
program funds through a system of at least two non-related,
borded, responsible irdividuals handling and carrying for
and disbursing all funds. Periodic reports, evaluations,
and budgets should be required of every economic program
in order to maximize efficiency and to minimize corruption,
(Pressure should be put on managers in the programs to
account for themselves and their programs.,)

I would suggest periodic evalunations of all economic
enterprises and manacers. In this way funds related to
the many different programs could more accurately be
accounted for, unsuccessful programs could be terminated
or revised to make them more successful without further
loss, and non-competent management personnel and employees
could be gquicklv and effectively replaced,

T believe the Tribe should establish a program for
trainine of supervisory, management personnel, management
trainees. By doing this the Tribe will have a ready reserve
of qualified persomnel for svecial projects that will bene-
f£it the Tribe. Then the Tribe could hire its own members
into the positions that require special training or high
qualifications,
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ECONOMIC DEVELOPMENT ENTERPRISES

PROGRAMS PRESENTLY FUNCTIONING ON ROCKY BOY RESERVATION, MONTANA

PROGRAM

PURPOSE OF PROGRAM

SOURCE OF FUNDING

Dry Forks Farm,
Inc. (includes
the new heifer
project)

Tribal Post
Plapts *

Sawmill
(Lease Operator)

0il, Gas Ex-
ploration,
Land Leasing

Hay Project
(Lease
Operator)

Recreation
Assn.* (incl
Ski area facil-
ities, Baldy
Butte Inn-Cafe;
ceremonial and
Rodeo grounds;
proposad golf
course,

To raise cattle for producing
tribal income. To produce

tribal, individual income from

hay production. To make
starting of cattle business
easier for beginners., To
operate included farmlands
effectively and profitably.

To produce tribal income from
timber products. To create
employment for R.B. Indians.
To maximize efficient use of
tribal timber resources.

To make loan funds available
to individuals who have
trouble obtaining ranch or
business improvement money
elsewhere. ‘to encourage
creation of self-generating,
self-supporting business.

To lease available lands for
mineral, gas, oil exploita-
tion, grazing so as to pro-
duce tribal income. To
maximize efficient develop-
ment of available resources.

To make efficient use of
tribal hay lands. To gen-
erate income for the Tribe,
To create jobs.

To construct, operate and
maintain a recreation complex
on R.B. Reservation; to pro-
mote any feasible recreation
activity; to operate motels,
cafes, etc, for producing
tribal income. To create
jom for R.B. Indians and
therefore ease unemployment.

* a program with a questionable future

0100

Began with fedsral
revenue sharing and
tribel U.S. Treasury
Account funds and is
expected to be self-

supporting.

Began on tribal funds.
Request for OEO funds
approved for 1974-75.

Funding by independent
operatore.

Individuals use own
funds to lease from
Tribe (off-reservation
individuals, oil com-
panies, etc,)

Began as tribal project
with tribal funding.
After failure as such,
Tribe leased project to
a private operator. It
is now supported by the
operator's funds.

Aid and grant funding
from Economic Develop-
ment Admin. of the Dept.
of Commerce. OMBE grant
money used to build up
the Baldy Butte busi-
ness after !failuret.
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ROCKY BOY ECONOMIC DEVELOPMENT ENTERFRISES

PROGRAM CONDUCTED BY:

RELATIONSHIP BETWEEN MANAGE-
MENT /DECISION-MAKING
PERSONNEL /TRIBAL COUNCIL

An independent, non-
member operator who
is on contract with
Tribe for annual
salary as operator-
manager (five-year
contract began in
1972).

Tribe conducts the
program. Hires a
manager who is
under Business Cmte
supervision.

Independent operator
upon Tribal permit
and stumpage rate
payment. (Tribal-
Operator contract
w/BIA Appraisals,
reg_onmexﬁa.tions) BIA
supervision over
land use leases.

Tribe and BIA
cooperate on which
lands will be avail-
able for leasing
purposes,

Independent lease
operator conducts
the project. Lease
agreed to between
Tribal Council and
lessee on a per-
centage of crops
basis.

Bd., of Directors of
this corporation has
responsibility of
carrying out program
effectively and of
hiring, hiring man-
agerial personnel.

EXTENT OF EVALUATIONS
OR REPORTS CONDUCTED

Management is on Tribe-Oper-
ator contract. The Bd. of
Directors of D.F. Farms has
supervisory authority over
manager. Tribal Council
exercises almost no authority
over this corporation (except
as shareholder with power to
remove arnd replace D.F. Dirs.

Tribe leaves operation of the
Post plant to the current
manager but Counecil retains
power to hire, fire,
influence.

Tribe exercises strong con-
trol over terms of the
contract, rates, etc.

Tribal Council determines
lease provisions, specifica-
tions so in this manner can
control use made of the lands
involved. Tribe has no con-
trol over the management of
the individual lease opera-
tion. ’

Tribe signs a contract lease
agreement with the operator.
lease operator is manager.

Tribe gets a 40% cut of crop
production. Tribe maintains
very little control over the
management and has no Tribal

fund by which to exert influence.

Manager hired by the corpor-
ation Bd. of Directors. Bus-

iness Committee appears to
exert very little control
over this manager position.

010%

Reports of budget are re-
quired annually. Manager
submits a farming plan of
operation twice a year.
Also makes inventory of
equipment; monthly oper-
ating reports, crop
reports, harvest reports.

No periodic evainationc
are made. Reports are
supposedly required but
none have been submitted
to the Tribe.

Evaluations are made by
BIA forestry dept. as to
contractor operations and
conformity to contract
provisions. Tribe keeps
close watch over the saw-
mill operations (to see if
if contract terms are
being met),

Reports of lessee's oper-
ations are not required

to the Tribe. Evaluations
are made by BIA as to re-
sults of gas, oil, mineral
explorations, availability
of grazing lands, land use
reports.

Budget reports submitted
periodically (although
such reporting has not
been adhered to strictly).

Annual progress reports
were required to be sub-
mitted to EDA while that
grant was in effect. Tribe
has failed to require and

adhere to periodic reports.
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CHANGES TRIEC HAS MADE IN
MANNER OF CONDUCTING THE
BUSINESS

EXTENT TO WHICH FUNDING SOURCES
DICTATE MANAGEMENT OF THE BUSINESS

Tribe has almost totally left
the operation of the D.F.F.
to the manager and the Board
of Directors.

Tribe limited Tribal funds
available and forced a request
for 020 funds. (The OEQ0 funds
have been granted.) Management
is still hired by Tribte. Tribe
still hires this manager by
informal agreement.

Tribe tried to make Tribal saw-
mill operate effectively but
failed. Tribe considered the
amount of timber resources
available and determined that
small independent timber oper-
ations would b: most feasible.
As a result, the Tribe switched
to this method of operation.

Stricter provisions have devel-
oped in lease agreements. Thus
Tribal resources can be better

protected and Tribe can better

protect its own interests.

This project was formerly-a
tribal project. Now it is

lease operation and it is
successful and generating Tribal
income.

Tribe has hired a number of
different managers in an
attempt to improve income pro-
ducing ability of the Baldy
Butte Inn ard Ski Complex.

Tribe exercises very little control over
this operation. Such control has not
been necessary because this enterprise
has been satisfactoryily successful.
Federal revenue sharing program exercises
no great influence over this program.

OEO0 maintains authority to evaluate, keep
and require records, audit the enterprise
and to terminate funds it they are not
used as per the proposed budget narrative
of the project.

Management is independent with no Tribal
control other than contract provisions
requiring special actions. Tribe exer-
cises no influence as a funding source.,

Tribe is not a funding source for indi-
vidual leases but can force operator-
managers of the lease enterprises to be
consistent with their lease agreement
provisions.

Self-supporting under supervision of the
indeperndent lease operator. Tribe has
little, if any, control over this manage-
ment which operates on a percentage basis.

Federal funding sources make no deliber-
ate attempt to dictate the management.
The management controls are left pri-
marily to the Board of Directors of the
Recreation Association.
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ROCKY BOY ECONOMIC DEVELOPMENT ENTERPRISES

OBSERVATIONS AS TO
WHY SUCCESSFUL

POTENTIAL OF THE PROGRAM
AND/GR RECOMMENDATIONS

Good management. Qualified
operator-manager makes the
project successful., Little
Tribal influence over the

management appears to have

-»~helped rather than hindered

the ‘project.

Successful (not producing
great profits but jobs are
continual) because current
manager had and has *donated?
much of his own time and has
worked at very low wages.
funding source limitations
have restricted the success
of this project.

BIA supervision and Tribal
concern for contract pro-
vision performance are the
major factors that have de-
termined the success of this
operation. The operator has
a self-interest which en-
courages successful
management.

BIA 'supervision! over
leases and Tribal concern
for a fair deal have
resulted in successful
lease agreements.

Successful because Tribe
has delegated management
authority, through leasing,
to an apparently competent
operator,

Has gone ‘broke! a number
of times due to poor man-
agement, Fair management
has caused this program to
increase its income a few
times. (Its budget status
is questionable at present)

C1

Respectable profit in 1973 (first full year).
Anticipated that a ‘huge! profit will be
made this year. Umnder similar type of good
management in the future this operation
could continue indefinitely as a self-
supporting enterprise.

Has been operative three years under Tribal
control with lim.ted funds. With new OEQ
funds the manager will be able to buy
necessary equipment. Then the potential
of the grogram fulfilling its purposes

is grca-.

This independent lease operation is appar-
ently a good Tribal investment. Income
from the leace is minimal but the improved
rcads, better grazing access, better fire
protection, new seeding and increased mem-
ber employment resulting from the operation
make it worthwhile. Similar investments
are encouraged.

Good possibility of gas, mineral, oil
leasing, but land leasing, as for grazing,
has become restricted and unavailable for
outside operators. Tribe and BIA work well
together on leasing projects and such an
arrangement is encouraged. Tribe should
assure strict provisions in leases to
benefit of Tribe.

A continuing source of Tribal income, If
management continues on a lease basis with
a crop split the Tribe can probably expect
a continual income. A Tribal hay project
under competent management should be con-
sidered again.

Has been operative three years. Recreation
appears to be a good investment in this
area. Potential for producing Tribal in-
come thru recreational development is great
if qualified managers are hired. Poor
ma.zage nt could break this Tribal enter-
mris ain,
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ECONOMIC DEVELOPMENT ENTERPRISES THAT HAVE FAILED {OR WERE NOT FEASIBLE)

PROGRAM

PURPOSE OF PROGRAM

EXTENT OF FEASIBILITY

STUDIES CONDUCTED

PRIOR TO INITIATING
PROGRAM

FUNDING SOURCE
AND CONTROL
IT EXERCISED

Tribal Bird
Farm

Livestock
Project

Kermeth
Wornath
Lumber Co.

2

To make game birds

available for shoot-

ing (at a fixed rate
per bird). To
create jobs, ease
unemployment. To
generate income for
Tribe.

Te raise livestock
for sales purposes.
To increase income
of Livestock Assn.
members. Then to
increase Tribal in-
come when program
was under Tribal
control,

To create a five-
year sawmill opera-
tion which would
produce Tribal
income. To hire
R.B. Indians and
thus ease unem-
ployment of members
of the Reservation.

A feasibility study
was made. Determined
to be a feasible

project.

No independent feas-
ibility study was
made. Only specu-
lations were made.

Feasibility study was
comucted b.‘f Honto Sto
Univ. feasibility
study group. Conclu~
sion: feasible for a
a small five-year
operation following

a large capital amd
equipment invest-
ment.
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Government grant
and tribal money
was available.
Tribe was virtu-
ally in full
cantrol over
managemente. Tribe
had power to hire
and/or fire man-
agement, employees
at will,

Furding by Tribal
Livestock Assn.
Control by Live-
stock Assn, repre-
sentatives until
Tribe took over
control.

Funded by OEQ grant
with matching funds
by Tribe of up to
206, Tribe had
contract with inde-

- pendent operator

for him to manage
and to produce and
sell lumber. A8 a
result Tribe had
little control over
management prac-
tices.
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EXTENT OF EVALUATION
REPORTS MADE

OBSERVATIONS AS TO WHY IT
FAILED OR WAS TERMINATED

GENZRAL OBSERVATIONS

None made periodically
by Tribe or Bird Farm
management. No evalua-
tion reports were re-
quired to be submitted.

Reports were made while
under Asgociation con-
trol (BIA was coopera-
ting). No reports were
required under Tribal

control, few were made.

No progress reports
were submitted by
the management. No
monthly or periodic
evaluation of
progress,

Poor management, disorganiza-
tion, Tribe appears to have
hired a number of managers who
weren't qualified for develop-
ing such an enterprise, Non-
feasibility of the project in
light of already available
game birds.

Poor management” personnel
choices by Tribe {non-
qualified personnel). Tribe
failed to make enough money
available to maintain the
program after Tribe gain.d
control., Assn, members
withdrew.

Poor management (independent
manager - non-tribal), Tri-
bal funds not available or
not appropriated to continue
the operation after OEOQ
funding no longer available.

; 0}95
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Bird Farm lasted about
three years. Feasibility
reporters may have been
mistaken as to the
practicality of such a
program, The market

for game birds for

shooting purposes may
have been over-rated,

Operated well under
Livestock Assn. control
(15 years). Failed
under Tribal control.
This program appears to
have been feasible, It
operated for years with-
cut Tribal interference.
It would still be
feasible under good,
qualified management.
Dishonesty by manage-
ment may have been a
factor of failure, It
appears that a large
number of birds
'disappeared!,

Lasted only about a

year., It's possible

that the non-Tribal o

manager exercised uneth-

ical and illegal methods

of operation which caused

its failure, There are

probably not enough

timber resources on the

reservation for any ° )

large scale lumber

operation, 1
|
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C. Cherokee Nation: Oklahoma

Prepared by: Robert Lowery

The main thrust of the Cherokee Hation of Oklahoma
has heen toward economic development, In the early
1950%s the tribal government did not exist and the assets
of the tribe amounted to a little over nothing. Today
the government is heading toward the realization of
being able to serve the people and assets are over $30
million, The siructure of the tribe, being what it is
because of the Act of 19065, is no key to how the devel-

. oorient. has occured, Numerous foundations and wholly
owned corporations have been set up to accomplish the
tasks of economic development, The overall picture is
anything bnt clear and there seems to be no central
control of any =ype, although this is being looked into
today by the tribe.

Probably the best way to examine the economic
develorment of the Cherokee Nation is to look at the
various organizations set up to accomplish the specific
tasks., The first three are foundations which were used
to secure funds which the fribe as an entity- could not
secure.

Cherokee National Historical Society

The very first organization to try to scecure furds

for the economic development of the tribe wa:s the
' National Historical Society, organized as a non-profit

foundation to vromote Cherokee History and Culture,
Assets include an Indian villase, an amphitheatre which
seats 1800, where the drama of the Trail of Tears is
performed in the months June-August, and a museum they
are presently building. Over 100,000 people have seen
the drama now in its sixth year. The Historical Society
emnloys over 200 people, but there are no training pro-
grams - which is extremely poor since this is probably
one of the most important economic bases of the tribe,

Cherokee Foundation

Set up primarily to fund a housing project that
would be separate from the regular housing authority.
Assets include a 188 unit apartment complex. It is
composed of seventy percent low income and forty-five
percent members of the tribe. Employment is small here,
but again there is no training program in something
that would work verv well with one.
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Jelano Cultural and.®conomic Development Autlority

Newest of the fundine organizations and is set up
on a fifteen (15) year lease-back agreement with the tribe.
Assets inclnde the sixty-eicht (48) room Tsa-La-Gi Inn,
Restaurant of the Cherokees, Osiyo Club, and the Arts and
Craft Shop.

The major problem with all three of the a bove is
that direct control by the governing body of the tribe is
nebulous, although least so by the last one. Also, no
organized training program exists in any of these projects,
even though this is where the main assets lie. This only
points ou* the poor central planning that exists - or
might it be better said that does not exist at all.

There are also several wholly-owned corporations:

Cherokee Nation Industries

Building everything from calculators to chairs, this
is one of the highly successful ventures of the Cherokee
Mation. It is set up on a profit-sharing basis and
eventually will be owred by the employees 100%. CNI takes
farmed-out work and is very flexible. One problem of CNI
is sporadic employment and off-season contracts.

Cherokee Nation Builders and Cherokée Nation Construction
Company

Both are construction firms set up primarily to train
in various arts of building. These companies are used
whenever possible on any construction done for the Tribe.

Cherokee Nation of Oklzhoma Complex

The complex in which all tribal offices are located is
owned by the Tribe. In addition, the offices used by the
BIA are also owned by the Tribe and leased out to them,

The Tribe also owns a utility company which furnishes
power to all tribal installations and a cattle unit is in
the formative stages under the land management department,

Conclusion
The Tribe is well endowed with resources and economic
develovment is progressing well. What is primarily needed

is central control and some long range goals established as
to what the Tribe wants to accomplish with all of this, The
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percentage of membership that receives benefits other than
pride is extremely small and some reassessment of what the
Tribe is trying to accomplish is needed badly.

d, Pueblo of Santa Clara: New Mexico
Prepared by: Jody N. Folwell

Economic Enterprises

The Pueblo of Santa Clarw has a minimum of economic
development. There are three sources of economic income
for Santa Clara: 1land leases, (forest) recreational sites,
Puje Cliff sites and Puje ceremonies.

The commercial land leases are in the general area of
Espanola and Fairview, New Mexico. The total acreage of
leased land and specific amounts received for the commercial
leases are generally not disclosed to anyone but the counecil
members who control and regulate the leases.

The recreational sites, sale of permits for forest area,
and camping, picnicing and fishing permits are also’controlled
by the tribal council. The yearly Puje ceremonies are con-
ducted by a committee which is controlled and regulated by
the tribal council. The source of funds for maintaining the
recreational areas and the upkeep of the Puje cliff houses
comes directly from tribal funds. The tribal council main-
tains complete control over these particular economic enter-
prises.

At the present there are no major or stereotyped economic
enterprises but future comprehensive plans and programs are
being made. At the present the comprehensive plans and
programs for the economic development of the tribe are in
the process of being realized. Thus, the council prefers not
to disclose the materials and information to the public.

Plans are being formulated to establish a co-op in the

village to serve only the members of the tribe. The initial
funds will be appropriated through private sources.
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Recommendations

1. Delegation of authority should be made to the
different administrative staffs, so that services to the
tribal members can be improved and developed.

3. The establishment of commissions for land, water,
health, utilities, etc., should be instituted for the
accomplishment of goals set by the people and tribal gov-
ernment,

3. Skills and techniques should be acquired for the
management of the different. economic enterprises that are
being planned.

4, Formulation of plans for future industrial devel-
opment and ccmmercial enterprises is needed.

5. Plans for the acquisition of a business manager
should be made.

e. Papago Tribe: Arizona

Prepared by: Hilda Manuel

The economic develorment profile of the Papago Tribe
has been characterized by several endeavors. The oldest
ard traditional one has been cattle raising. Much of the
reservation is used as range land; for example, a square
mile of forage supports less than four head of cattle a
year. The Tribe owns a small registered herd of Hereford
cattle, which it loans to individual cattlemen for breeding
purposes. By selective purchasing of quality bulls, both
the tribally owned and individually owned herds are improved.
However, within the past five years drought conditions and
sparse vegetation has reduced the growth of the cattle
industry. -

Probabl;r the best potential for economic development

is the significant deposits of high grade copper ore found
in several areas of the reservation. After extensive

0109




explorations three large mining companies - Hecla, Newmont
and American Smelting & Rerining Co. (ASARCO) - have each
opened full mining operations. The mining income is
divided equally between the Tribe and the district where
the mine is located. Mining income is projected to solely
support the tribal budget by 1975. In conjunction with
these mines, a mining institute was opened and training

is available for Indians interested in mining. Several
hundred are expected to complete training and be hired as
regular workers with one of the three operating mines.

Another economic development project underway is the
Paparo Chemicals and Explosives, Inc. The Tribe in a
Joint venture with Phillips Petroleum 0il Company has set
up a processing plant on the resarvation developing chemicals
for explosives and fertilizers. Tue project is yielding
some profit to the Tribe. The manager of the corporation
is a Papago who works with the Indian and non-Indian Board
of Directors. Bulance sheets of monthly income are sub-
mitted to the tribal officials.

The other big project undertaken by the Tribe is the
creation of the Papago Tribal Utility Authority (PTUA).
PTUA is negotiating a two million dollar loan from REA at
2% interest. At the present time PTUA is providing electrical
services to Hecla mine. By {iscal year 1976 PTUR nrojects
to control the reservation's electrical needs., PTUA is
managed by a non-Indian with a Board of Directors consisting
of both Indian and non-Indian members. Budget expenditures
are submitted to the tribal officials on a quarterly basis,

On the northern end of the reservation an estimated
10 million dollar dam and reservoir has been constructed
by the Corps of Engineers. The dam is to provide run-off
water control and irrigation water, From all indications
there is no real benefit for the Tribe. The main benefit
will be for surrounding communities of non-Indian popula-
tions since the dam will prevent flooding of those areas,
Because cf the evaporation rate expected, nothing but a
10 mallion dollar mud hole will be left to the Tribe. Any
e“forts to develop recreational facilities within the dam
area will be hindered by the potential mud hole.

Briefly, other areas of economic development ventures
include an arts and craft co-op which promotes traditional
skills of basketry by marketinr about 3,000 baskets annually
at Jocal fairs and shows and a farm cooperative of 1,200
acres which grows and markets fresh produce. Along the
agricultural developm2nt plan, 10,000 acres of fertile virgin
land, Papago Farms, has been set aside for farminge. The
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feasibility study showed that Papago Farms can provide
produce and grazing feed for the whole state of Arizona.
The Farms had been leased to a private group about ten
years ago, but their efforts proved a failure. The
failure resulted from the fact that there is no paved
road into or out of the area, and with the heavy rains
the roads were in bad shape. As a result the produce
spoiled before it could be shipped out.

However, the Bureau of Indian Affairs has commited
funds t6 grade and pave eighteen miles in and out of the
Farms area by next spring. At that time the Tribe will
start farming operations.

There are also individually owned businesses which were
chartered as tribally owned but which have been turned over
to individual management. Here the Tribe has either secured
a loan or co-signed with the individual tc obtain the bus-
iness.

An example of an unsuccessful economic development
project is the development of an industrial part on the
San Xavier reservation., The park, which comprises about
forty acres of land, was built with a loan-grant from the
“economic Development Administration. To date it has not
attracted any sismificant business enterprises.

For a sound economic development program, several
factcrs need to be considered. It seems clear that the
Tribe alone cz2nnot coordinate an economic development
program with its lack of expertise in business matters,
Tt must, therefore, rely on the knowledge and skills of
other vaople whether they are Indians or ncn-Indians.
Another possibility is to consider a revision to the
constitution which will allow a distribution of revenue
to all distriets, so that they might develop a program
for economic development,
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f. Oneida: Wisconsin

Prepared by: Gerald Hill

Intrcduction

There are no natural resources available for develop-
ment on the Oneida Reservation in Wisconsine. At one time
there was timber but that has long since been depleted.

The tribe presently has some 2,500 acres held in trust
by the U, S, Government. This land is leased or assigned
to tribal members for two and a half acre home sites or
larger agricultural assignments or leases. Much of the
land assigned for home sites is sub-marginal.

The sub-marginal land cannot pass perk-test require-
ments of the PHS and, therefore, many members of the tribe
are denied benefits of programs designed to raise the level
of residence sanitation facilities on the reservation.

The sub-margzinal land itself seems only nominal. .-
However, the tribe has initiated an industrial park on
the tribal land adjoining Green Bay.

The development of the industrial park will be the
major subject of this report because it is apparently the
only development resource. As far as other means of land
resource development, i.e., recreation or tourism, those
would be impractical or impossible because the land is not
contiguous, and the small creeks running through the reser-
vation are badly polluted. The general area is now farm
land with some woods, nothing to perceivably develop for
either recreation or tourism.

Discussion

The Oneida Industrial Park was conceived in 1967. It
was commenced with the formation of the Oneidas of Wis-
consin Industrial Development Corporation.

The industrial park covers 31 acres on the outskirts
of Green Bay. The general area is and has been developed
as an industrial area by the City of Green Bay. The Oneida
Industrial Park is surrounded on three sides by the Packer-
land Industrial Park and on the fourth side by U. S. 54, a
major highway. It is developed with paved roads, sewers,
electricity and a railroad spur.
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Since its inception the industrial part has remained
a theoretically appealing business venture., Yet, despite
the apparent potential, the future of the industrial part
has become ar. uncertainty. The reasons for the uncertainty
are difficult to isolate or identify.

There is not now nor has there been any lack of good
faith or energy by the tribe in seeking to put the indus-
trial park on a revenue generating basis. The study prior
to initiation of the industrial park seems to have been
undertaken with care. The solicitation of businesses to
locate in the park was carried out energetically, although
without much success., The investigation and selection of
businesses to locate in the park seemed thorough with
financial statements, etc., issued from Dun and Bradstreet
and other such organizations, When the tribe was required
to raise $8,000 as their share of the industrial park
enterprise, shares were sold to tribal members at $1.00
each, totalling $12,000, indicating keen community interest.
Still the industrial park of the Oneidas is in economic
trouble.

Althoush all due care was taken to insure success,
several factors stand out as possible reasons for the present
difficulties. One of these is the procedural requirements
of the BIA regarding leasing of trust land. Because devel-
ovment requires money, the security for development capital
is usually mortgares asainst the land to be developed. On
trust land, this requires approval by the BIA thus banks
and other lending institutions are necessarily wary of
entering agreements where their loans cannot be secured by
such conventional methods. This is not an impossible barrier
but is a problem to be reckoned with in development on
Indian land. :

Another distinct but related problem is the need for
a professional developer. This need was recognized early.
Proposals were made to various private sources to fund
such a vosition. However, the amounts asked were modest
and, in my opininn, fell far short of what would be an
adequate salary for an experienced full-time developer with
a successful record. In any case, the proposals were met
with failure. The current problem is intertwined with this
continuing need.

At the annual tribal meeting, July 6, 1974, a special
meeting was called with the Business Committee, the OWIDC
and the Area Superintepdent. A resolution was passed
requesting the Area Superintendent to seek funds in the
amount of $35,000 to hire an experienced successful developer
to get the industrial park going.
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In my opinion this resolution had 1little force
because it was a bare request for help from the BIA but
there was no apobarent cormmitment from the Surerintenden*
~the~ than that be would try his best,

Related to the two above problems but also distinct
is the current situation. To shed licht on this it is
n2cessary to ge back to the beginning.

When the OWIDC was formed, it was on the premise that
thev wovld oversee the development of the industrial park.
In order that they be able to secure necessary funding
from SBA it became necessary to form arother corporation,
The development was encouraczd and urged by the SBA. This
second corporaiion, Starding Stone Corp., subleased a site
from OWIDC “or the purpose of developing one building for
the fi-st business 1o go into the industrial nark. A
onildinge was ervected for this business on one of the sites
and the business, a smsical instrument repair company,
commenced ooveration. The loan for *he building was obtained
from the University State Bank of freen Bay, totalling
$120,000 - 704 of which was rmaranteed by SBA. The security
for this loan was the lard on which the buildine was
situated. There is now a question of whether the sublease
to the Standing Stone Corv, was ever approved by the BIA.
The complication this raises is whether the agreement made
with the bank is void or voidable, a clear legal question,
A further comrlication is that the music business ceased
operation February 1970 and is the basis of the current
rroblems,

A develover, a tribal member, was hired to start work
Avee 1, 1974, but he will be training and will be expected
to work with the professional develomer to gain the neces-
sary exverience. This is a stop-gap measure with success
contingent on being able to hire the professional developer,
The situation wenld seem to be less than appealing to a
develoner, making his availability less probable.

Another oroblem is that the lawyers retained by the
OWIDC have apparently not been knowledgeable in tribal
law, not an insurmountable orchlem but pointing the need
of Indians for attorneys qualified to assist in both
administration and tribal bhusiness ventures,

There have been two lawyers retained by OWIDC and
another has recently been retained., The firs* two were
released or resimsned for reascns of dissatisfaction of
OWIDT with conflicts of interest. The newly retained
attornev asked and received a $200 retainer with a verbal
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understanding that he would continue to represent GWIDC
and would keep track -»f his iime for later payment.

The fact that he missed the first requested meeting
with (WIDC would seem to put the members on notice as
to possible reticence of the new lawyer.

Generally, I feel that tribes and individual members
take a more optimistic attitude in relations with lawyers,
Indian or non-Indian, than their non-Indian counterparts
with whonm they must deal, both in governmental bureauc-
racies and commercial enterprises. This places Indians
at a disadvantage because judgment decisions which should
be made by the client are often left to an attorney. This
should be an educational function of the Indian Lawyers
organizations.

At the last meeting of OWIDC I recommended that the
board members get together before the meeting with the
new attorney so they could consolidate their position,
i.e., 2ll members should be aware of the direction to
seek through the attorney, and secondly to prepare a
synopsis of OWIDC so they would not have to pay the lawyer
to look through a stack of various papers and documents
and arrive at his own conclusion.

To the end of the second suggestion, I have under-
taken to do a chronology of all correspondence and docu-
ments I was permitted to examine. I was given a stack
of various files of letters, minutes, agreements, and
related materials about ten inches high. This in itself
reinforces an early observation that filing methods in
tribal channels of communications are less than efficient.
In tribal administration the problem it creates is
tolerable, at best, but disastrous in a business venture.
For example, the lease agreements in question are not
available. This is not so important to this report;
however, in my opinion it should be available not just
for the summer legal intern but for all interested
members of the tribe, particularly those who invested
in OWIDC. This is a responsibility I feel has been
overlooked not just with OWIDC but other tribal organi-
zations or entities whose decisions affect the entire
tribe directly or indirectly. I say this fully aware
that 1meeting dates are usually posted and that it is
easier to identify a problem than present a solution
or alternative. Still the fact is that poor communi-
cations exist within the tribe irrespective of whose
fault it is,

. .
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Conclusion

There are only limited resources for economic devel-
opment on the Oneida Indian Reservation in Wisconsin at
this fime, La2nd for rec—eational or tonrism development
does not exist. Mineral resources apnarently do not
exist. Timber has long since ceased to exist as a real
resource, A tribal farm has been mentioned several times
't details nf its overation have never been spelled out
and for vnractical considerations of this report it is
dealt with as non-existent.

The land retained by the tribe is, for the most part,
sub-marginal so that even individuals may not bs eligible
to improve their residential sanitation facilities with
PES prograns designed for that purpose. Still there has
been a continving attempt to developn the resowrces of
the land in an Oneida Industrial Parlk,

The Oneida of Wisconsin InduStrial Development Cor-
poration was formnd in 1967 +o oversee the develorment
of the Industrial Park., The Industrial Park is located
on the outskirts of Green Bay bordered by other industrial
developments,

The (WIDC subleased a site in the park to the Standing
Stone Corporation, a musical instrument repair business,
which onerated a short while and f£irally failed, The
reasons for the failure, which represents the only business
venture, are not simple to isnlate,

T have vsed the OWINC as a means of making observa-
tisns on various aspects of economic development on the
Oneida Reservation of Vlisconsin. The problems are both
legal and practical,

The basic legal oroblem I can now ascertain is whether
or not the sublease which was entered into by Standing
Stone and the University State Bank of Green Bay was
approved by the BIA. This could make the agreement void
oy voidable, which comld be a significant advantage to
the Oneida Tribe. Unfortunately, I have been unable to
locate a copy of the sublease., The tribe is basically
uncertain as to their position rezarding the two corpora-
tions, the SBA, the University State Bank, and the BIA.

In order to resolve the situation, the tribe has by

resolution of the business cormittee sought to have the
BIA Area Superintendent €irst seek means of funding a
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vrofessional developer and, second, to arrange a meeting
with all the parties involved in the current difficulties
in the Oneida Industrial Park.

The OWIDC has now retained the services of a new
attorney, the other two having resigned or bteen let go.
The relationship with the attorney is a key issue here
and the source of my first recommendation.

I recommend that the Indian Lawyer'!s organizations
undertake a program of education, the object of which should
be to aid the tribes, Indian Organizations, and individuals
in selecting attorneys to represent them in their businesses
and governmental administration.

My next recormendation is directed to the tribal govern-
ment itself. I would urge that the various tribal organi-
zations, corporations, and other legal entities seek all
available methods of improvins communications within them-
selves so that they may present a wnified direction to
their legal counsel.

t seems to me grossly unfair and, in fact, a basic
violation of the federal government trust relationship
with the tribe when the BIA or any other branch of the
federal rovernment is allowed to insufficiently support
tribal econormic development, particularly when industrial
develovment is the means to be used. The tribe has a large
stake in the success of any tribal business venture, and
the general tribal council members are affected directly or
indirectly. It must be borne in mind that the Oneida In-
dustrial Park is currently the only developable resource
for this tribe and should be given top priority in consid-
erations from BIA and Indian Lawyer organizations. In my
view, there is an urgency to this problem which falls
within the scope of the BIA's trust relationship to be a
real help in solving a complicated problem.

I have mentioned the need for improved management and
administrative procedures. The tribs has continued to
function under an increasing paper load and has recognized
and sought help in alleviating the problem. As it per-
tains to commercial ventures, the channels of communication
must exist clearly within the tribe as they do with the
business persons with whom they must deal if any success
is to be expected.

.I feel the economic development on the Oneida Reser-
vation can and will occur. Whether sooner or later will
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deperd on the assistance of lawyers and other commercial
experts and the necessary funding from the federal govern-
ment to meet the expenses of these experts.

2. Commenta;i ‘

Student research revorts reflect a concern for the following

common points:

1. In the area of economic develooment, proper business manage-
ment is of overriding importance. As the student reports detail, where
rroper management is present (other things being equal) economic
develorment enterprises have a good chance for success. Where there is
voor management or simply a lack of good management, an otherwise
successful enterprise is doomed to failure. Without getting too specific,
it is apparent that by manazement the researchers meant both overall
business enterprises of the tribe considered as a totality and the
management of individual projects considered separately. Consequently,
knowledeeable tribal leaders, as reported by the students, recognize
the importance of identifyine the position of a tribal business manager
and stress the importance of having that person or position delegated
sufficient independent authority. It is also recognized that "good
management® 1s a combination of ability and experience and is not some-
thing which is acquired simply by beins placed in a particular position.
Some of the students noint out that at least in the past tribal council

lJeaders have given priority to employing tribal members in economic
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develonment cntervorises over employing qualified personnel. That is,
théy would rather see a tribal member take on a responsible position

with the expectation that he would acquire management skills on the job.

However, it now seems to be renerally accepted that it is doing
a disservice to the inexperienced tribal member to place him in such a
position wherc the probability is that he will. not be successful while,
at the same time, jeomardizing the overall success of the project to the
overall detriment of the tribe. Of course, this may be a hard lesson to

learn in the context of what might be a political situation.

As reported by our students, the more experienced tribal leaders
seen to take the position that when seeking to fill management positions'
in economic development projects they will seek the best qualified
personnel available regardless of tribal membership of not. 3But, at
the same time, they will insure that a training program for tribal mem-
bers is instituted in order that tribal members might have the opportu- )
nity to acquire these management skills and thus eventually take over
the project. A final point to be noted under this gcneral topic is the
question of salary levels. Often as in the past an inexperienced group
of tribal leaders may be tempted to set a salary level for a key position
such as tribal business manager at an unrealistically low level. Un-
doubtedly, this reflects an experience of trying to subsist in the kind
of eccnomically denressed society common to most tribal communities.

Yor example, one tribal group was reported to be advertising the position

of tribal business manager at a salary level of $16,000 per annum. At
the same time, the description of the qualifications which they expected
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on the part of applicants was not in line with that salary level, In
our experience, the kind of person possescing the qualifications listed
could demand a salary beginning in the middle ¢wenties without any
hesitati;n. Incidentally, many tribal councils mayr have something of

a mental block when it cores to considering such a salary level because
in their experience the most highly paid person in the tribal personnel
structure, the tribal chairman, generally receives a salary in the
310,000 level. Thus, they would be in a position of paying a busi-ess
manager something like twice as much as the tribal chairman would be
paid. It would be interesting to compare the persomnel structure and
salary level of any representative tribal commmnity to that of a neigh-
boring city or county government. Such a comparison may prove enlight-

ening to tribal leaders on this roint.

2. Another major point stressed by our researchers in their
study of this question was the interrelation between the role of tho
tribal council as a Jegislative body and that of the tribal manager or
aiministrator as an exccutive body within the tribal government, In
nearly every case the tribal community did not draw clear lines to
distinguish either the structure or the roles of these two arguably
distinct entities. This lack of clearly distinguished roles in most
cases is easily explained by reference to the historical development
of the tribal rovernment. In the period immediately following imple-
mentation of the Indian Peorsanization Act the record shows that the
tribal council was the sovernment for mnci tribal comminities. There

were no separate tribal courts, no tribal law enforcement personnel
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and certainly no tribal administrative body. However, as we have noted
earlier the past forty years have witnessed a steady growth in tribal
governments. In most cases it is no longer defensible to concentrate

|

every resvonsibility and all authority in the tribal council itself.

¥hile our research in this area was not of such a technical

nature as to cnable us to draw our chart in any rcliable way, the
correlation between the separation of legislative and administrative
functions of the tribal zovernment and the success or failure rate of
tribal economic development efforts, the evidence certaihly seems to
point in that dirccticn. It is clear that the average tribal council,
if viewed simply as a legislative body, not oniy has a very important
responsibility and a role within the tribal governing structure, but
also has more than enough to do to fulfill this role withaut also
assuming the responsibilities for all the administrative functions of
the tribe. We showld be quick to point out that most tribal leaders,
according to our reperts, do recognize this fact and the clear trend
is toward a more clecar distinction between the legislative and admin-

istrative roles and a separation of these two different functions.

3. The final point which was stressed in common »* . .r researchers
was the general question of technical suprz:v for cribal councils in
their deliberations concerning economic development efforts. Engineers,
economists, lawycrs, business managerient cxports, and other professional
personnel are all nceded by tribal councils both in the planning and

developrment phases of the various econoriic development efforts reported <
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on. Some tribal eroups like the Laguna Pusblo, for example, with their
wranium mining ~nterprise a»e obviously able to afford such advice on
their own., However, rost tribes are not as fortunate as the Laguna
Pueblo and for these tribes it -omld seer that the federal trustee ought
to have a clearly defined responsibility here., On this voint a general
caveat ovrht to be made., That is, it has been the experience of some
tribes, particularly in the devedgpmen® of natural resource potential,
that not enourh attention is raid to the eultural needs of the tribe as
ell as the ecomoric neads. This entails cereful planning to ensure
that the wisest use is made of available resources rather than simply
the most omnortune use giver the demands of the moment., On this point
it is difficudt to ol L. caiic 7 il gulug iuwo a detailed explana-

tion. and [ernans we can amplify on this peint later in the report,
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D, Administration of Tribal Governing Services

In relation tn the issue of "administration of tribal governing
services", student resrarchers were requested to focus on two main
voints. In the first place, we were seeking an inventory of govern-
mental services as earried on by those tribal governments participating
in the project. As onr exrlanatory memec nttemnts to make clear, we
asked the researchers to attemnt to distinemish between "governing
services" and those other functinons of the tribal sovernment wnich are
mere in line with their role as a business entity. Unlike other com-
rarable units o local governmen*. within the ctates, Indian tribes have
traditionally directed a ereat deal of effort in the area of eccnomic
develowment of tribally held or owned natural resource potential and
other business potentials as the preceding section of this report

attemnted to explain in detail,

Briefly, there are *two main reasons for this larger role of
tribal =zovernments in the business or economic develomment area. First
o all, nnlike most units of Jocal government, tribes hold reservation
land arcas in cormon, that is, under tribal ownership as opposed to
individual ownership by tribal members. Of course there are excovtions
to this pattern of tribal owmerchip since many tribes werc allotted
either entirely or in vart with indjvidval tribal members holding varcels
of the reservation as allotments, But even in these instances so-called

"allotted" reservations still hold the natural resonrce potential of the

0133




ERIC

Aruitoxt provided by Eic:

-1 -

tribe in tribal owmership. 3By contrast, units of local rovernment
under the siate system in general do not own or hold title to larpe
land areas. The pattern is for land to be held either in individual
ownership or in state ;wnership, with perhars separate agencies under
the state governnent having special use rights to the arcas depending
upon the functions ot the ajency. A ciiy, municipality or county
rovernment micht own in this sense common areas such as’ school plots,
seware treatment nlants, recrcational sites, city parks, ctc. But they
do not have title to larsc blocks of land which can be the source of
natural resource develonment. Consequently, these kinds of units of
local rovernrent do not find themselves in the position which tribal
leaders do of b:inz resvonsible for the proper use and developrent of

larze a-eas of land and other natural resource potentials.

The second distinction between tribal governments and comparable
units of local government under a state system is that in general the
tribes do not have the equivalent of 2 state sovernment to f'all back
upon for governmental support, dircetion and orzanization. This com-
marison is particularly apt for these loeal povernmental units under a
state System loca'cd in relatively sparse pepulation sreas, which is the
siluation for most Indian tribss. In these instances local citizens
can be assured that state governrental institutions vwill provide all
the governing services which are nceessary if they - that is, the local
citizens of a local recqraphic area - do not have the resources or
desire to organize and fund a local governing body on their own. In

this sense, the extent and degree of local sovernment options which
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they want to pursue can be considered as something of a political luxury
instead of a necessity. Tribal governments, on the other hand, because
of jurisdictional principles laid down by federal law, are not an
integral part of the state governmental structure and, as such, are not
eligible automatically for the complete range of governing services
administered by state governments. This situation, dictated as it is

by federal law, is considered a rlus by the great majority of Indian
tribal leaders since it is just the other side of the coin or the

corollary to the principle of self-government,

As the student reports make clear, there are certain types:of
governing services administered on Indian reservations by the state
government under the 2_gis of such federal laws as P. L. 280, referred
to in one of the reports under the tribal court issue. But, in general,
these services are meager in comparison with the total needs of the
local tribal commmnities feor governing services, As we have 2lso
alluded to, the tribes do have a more direct relatiorship with the
federal government which is comparable to other commmnities under federal
jurisdiction; but the federal goverrment has simply not designed struc-

tures to accommodate the needs on a local government level.

As a consequence, Indian tribal governments traditionally are
faced with the need to administer the total range of governine services

which any comparable local community requires. But, as we see from

the student reports, most tribal governments simply do not have the

resources or personnel to operate what might be considered a complete
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local governmental unit. Generally these limitations are not in a
critical area, but in some cases they are and this gives rise to very
unfortunate situations. At any rate, it is very interesting and
enlightening to review the student reports simply to take note of the
various kinds of soverrmertal services now being administered by those
tribes participating ir the study. Thus, in itself this inventory
does much to amplify an answer to the question of "what do tribal

governments really do?"

The second point which wc asked the students to address themselves
to in this area of governing services was the potential for a conflict
of interest within the tribal government between its role as a business
entity and its role as a gover-ment resrvonsible for the total needs of
jts constituency. Recognizins the dual role in which many tribes find
themselves placed, it was our imnression that there are instances in
which these diverse interests of a tribal government might give rise
to a conflict, and we felt it might be interesting and illuminating to
study the dimensions of such conflicts and the ways in which tribes were
dealing with the same. As the reader will note after reviewing the
student reports, our study, limited as it was, revealed that this was
not a significant problem in the minds of our researchers. The fol-
lowing memo addressed to the student researchers on this issue may

provide additional explanation of the scope of this question.
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TO: Student Researchers - Tribal Government Assessment Project
FROM: Alan Parker

RE: Administration of Tribal Governing Services

In prior memos I have asked you to analyze and describe the
structure of your respective tribal govermments, the tribal
judicial system and the relationship between economic
development efforts and the tribal governmental structure.
In addition to this memo, the two remaining areas to focus
on are the relationships between BIA operations 1d the tribal
operations and problems related to application of the Indian
Civil Rights Act. As I have attempted to emphasize in prior
memos, our main task is to isolate and define the issue we
are concerned with while understanding the overlap and
interrelationships in the whole area of tribal government.

“rom this point of view, my understanding of the question of
tadministration of governing services' are those services
the tribal government necessarily takes on in the process
of meeting the needs of the tribal commmity for a govern-
ment as opposed to or distinguished from those functions

of the tribe when it acts in the capacity of a purely
business entity. That is, as manager of tribal resources
the tribe is generally acting as any other business would
concerned with developing and managing its natural resource
potential. Of course, other operations of the tribe will
fall within this category of 'business function.! For
example, initiating and operating recreational facilities,
attracting industrial complexes or contracting for tribal
business ventures such as pottery making, arts and crafts,
etc. Particularly in this latter category of operations
are instances where the tribal government is acting in a
dual role, i.e., business and government.

Social service activities, under the general category of
health, education and welfare, the regulation of commercial
and industrial activities, law entorcement, administration
of land use within the reservation, domestic relations,
etc., are examples of areas in the governing services
category. Another vital role the tribal government per-
forms in this area is that related to maintaining govern-
ment revenues needed to sustain the administrative entity
(taxation, licensing fees, etc.) As you have seen, another
source of revenue in the implementation of such governing

- cervices are those various governmental agencies such as
BIA, HUD, LEAA, ¥DA, etc.
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There arec no fine lines for the most part whereby distinc-
tion can be drawn between tribal activities or roles in
the government services area and those activities in the
business area. However, to the extent possible and for
purposes of this memo I would like: (1) a delineation and
listing of those tribal activities which you feel fall
within the category of governing services, business activ-
itie§ and those where the tribe acts in a dual role; (2)
analysis and description to the extent possible of the
difficulties presented for the tribal governing structure
by real or potential conflicts in the governing services
vs business entity role. This is assuming that your
research has revealed such conflict situations.

4s you no doubt recognize, this whole area can become

very abstract and theoretical. What it amounts to in my
opinion is a thoughiful analysis based upon the under-~
standing you have to date as to what the tribe actually
does. We assume the validity of the premise that the tribe
is thrust in a conflict of interest situation simply by
virtue of the fact that it is on the one hand owner and
administrator of tribally held natural resources and other
business potentials, and, on the other hand, responsible
for the impartial administration of those services which
any government necessarily takes on for the common and
individual good of the membership. Should your analysis
reveal that there is a conflict between these legitimate
tribal interests, it would be most useful to study the
dimensions of such conflict situations in order to deter-
mine what sort of collective statements ought to be made.
If there are no such conflicts, or, if the tribe has
successfully resolved them, how they were resolved would
also be significant information. °Also, simply the listing
and identification of those governing services of the
tribes participating in the study will add to our knowl-
edge about what tribes are really doing.

Trioal Constitutions: We have consistently attempted to
relate the areas studied to the tribal constitution and
analysis of how the tribal constitution defines, aids or
impedes the operation of the tribal government in any
particular area. As I mentioned, since this particular
question as to administration of governing services is
most apt to be theoretical and problematical, reference
to the tribal constitution will most likely not be very
illuminatinz. On the other hand, you may perceive some
very basic facts as to how the constitutional structure
is directlv responsible for not only lack of clear guide-

lines for the tribe, but also establishes a conflict ¢
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sitnation. With this in mind, I am asking that you define
those trital constitutional provisions which seem to be

the most relevant to the issue at hand and discuss what
bearing they may have on our analysis to date. For example,
if the constitution provides powers to the tribe to incor-
vorate business' entities to manage tribal resources, point
out how the tribe has utilized such constitutional powers.
If the constitntion authorizes the establishment of social
service entities or defines how the tribal government may
structure itself to accomplish this, describe how it
actually works. If the constitution is silent in this
rerard, please make this observation as well as your con-
sidered opinion whether such a constitutional provision
would be helpful. Obviously, these considerations relate
back to your analysis of the tribal governing structure

and whether the tribal administration might not benefit
from the use of more efficient management techniques and/or
definition of personnel policies.

Student Rggofts

The following are a sampling of the student reports submitted on

this issue., As noted in our explanatory memorandum, the issue tends to

be abstract and theoretical and thus the reports may not seem to follow

a consistent format.

a. Chippewa-Cree: Rocky Boy Reservation, Montana

Prepared by: Robert E., LaFountain

List of Governing Services

Law and Order (BIA-Tribal contract for police services)

Social Services (BIA-Tribal contract, with an Indian Social
Director)

Tribal Health ...ard (Incorporated)

Alcohol and Drug Counseling Services

Housing Authority (Incorporated - Handles housing affairs)
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Governing Services (Cont'd)

*
Chairman functions

Business Cormittee functions *
Land Resources Sub—Commlttee (Makes land a551gnments,

authorizes permits, ete.) *

List of Business Activities: (See Report No. 3, Economic
Development, for more detail)

Tribal Post Plant

0il, Gas, Mineral Exploration Leases

Lease Operated Sawmill

Lease operated Hay Project (to produce hay for tribal income)
purposes; to make efficient use of Tribal lands to benefit

of all Tribal members) *

Cattlemen's Loan Program (ZIA administered) *

Dry *orks Farms, Inc. (Tribal crop producing program and to
maximize efficient use of Tribal lands to benefit of Tribe) *

Necreation Association (To produce Tribal income, and to make
recreational available to Tribal people - Rodeo grounds,
ceremonial grounds) *

* Indicates dual role of the service as a governing service
and as a business entity.

1Governing service' defined as a service administered for
the social benefit of the Tribal members.

'Buginess entity, service! defined as a service administered
for the economic benefits of Tribal members,

0. 9130




Conflicts Arising Between the Governing Services Role and

Business Fntity Role of Certain Services

Business entity benefits of some services/businesses may
outweigh the governing service purposes of those services.
In the Recreation Association program, for example, some
of the Tribal Council members and some Tribal members
often appear more interested in economic gain than in
cultural, relirious, traditional, recreational gain and
development. O:her Tribal members and Business Committee
members arc more concerned with the cultural and recrea-
tional advantages of that program. And the dual purpose
of the lease operated hay project and of the Tribal-
Overator contract arrangement of the Dry Forks Farms often
creates conflicts also. Both of these projects produce
Tribal income and therefore are beneficial as business
enterprises, Both of these also require use of Tribal
Cropland and as a result a conflict arises as to whether
the Tribe should use T 'ibal lands for these purposes
rather than leasing and/or assigning that land to some

of the long list of potential assignees. Many members
and assignees feel the lands involved in these programs
could be most effectively used by assignment or lease to
individuals rather than as business enterprises. (By
this I mean the !Tribal! lands, not lands already assigned,)

With each of thc services listed as having a dual role the
problem appears to be a problem of to what degree should
the program be exercised as a social scrvice or to what
degree should it be exercised as a business. In response
to this problem the Tribe considers and weighs the benefits
that will transpire under each role. There seem to be
very few guidelines to lead the Tribal Council to a decision
so generally the Council will treat the program as the type
of program that body feels will benefit the Tribe at the
time the program is under consideration or questioned.
(This can be done because duties, limits of many of the
programs are not clearly defined. The purposes of the
programs appear flexible and thus they are allowed to be
considered either as commnity services or as business
entities.)

The Business Committee often appears more interested in
acting as a *social worker' for Tribal individual problems
than in acting as a 'business manager!'., At other times,
however, it appears to ignore or shove aside individual
problems in favor of acting as a 'manager'. But generally,
I believe it accurate to say that the Business Committee
acts in an overall balanced manner as to both its social
services and business roles. The major problem the Business
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Cormittee seems to have in this regard is its inconsistency
as to when to aoply which role., But perhaps it is this
inconsistency that causes the balance and application or
both roles in a manner that just might happen to benefit
the Tribe as a whole most of the time. Perhaps this in-
consistency of roles is the best way the Business Tommittee
could operate at present. At least this existing manner
does arrear to work in n way that allows Tribal economic
profress (however limited it appears) and at the same time
allows for creation and protection of individual and Tribal
social values and interests.

Coverning and Business Services as Related to Tribal

Because most Business Committee, Chairman and program duties
and responsibilities are not separately and specifically
defined in the Tribal Constitution nor by an adopted plan

of government action and functions, a problem of who has
authority to act as to certain vroblems comes up contine
uvally. (Fxamples: in hiring of Tribal personnel, signing
of documents with independent outside operators, issuing

of fishing permits, etc.) As a result, many governing and
business functions may never be accomplished. It appears
that often different Tribal officials may think some action
was the duty of some other official or the Business Committee
may believe another Tribal official has the duty. Each may
think the other is acting while in reality nothing is being
acted on in that respect. (This also includes a problem of
lack of cormunications between different officials and/or
project managers or the Business Committee.)

Article VI of the Tribal Constitution designates the Business
Committee as the body that will migage economic development:

Art. VI, Sect. (f) +.. to manage all economic affairs and
enterprises of the Tribee...

Art. VI, Sect. (g) oso to charter subordinate organizations
for economic purposese..

Art. VI, Sect. (h) ... to appropriate available Tribal funds
for Tribal governmental operations...

These provisions designate general authority and duties to
the Business Comnittee but are not specific enoush to give
the Committee any good guidelines on how to carry out such

powers and duties or az te how much authority to allow the
Chairmer and orosran directors or Tribal associations set
up as seorvices or tusinesses.

.
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As to the Chairman, the problem may not be just a failure
of the Constitution to define svecifically those duties
and powers. The problem may exist because the Business
Committee has in the past allowed an exercise of certain
powers by that position that has given rise to an implied
vower in that position to handle those matters although
such power exercise may actually be improper. This type
of situation might occur because the Chairmant!s duties
are not clearly defined in any Tribal document and the
mere fact that a Chairman is selected seems to connote
that such a position would not exist if it was not meant
to be a powerful position. (Many past Chairmen have
exercised this view and Committee members have failed to
respond to the contrary.)

Because of this tyve of conflict, as to who has authority
to do what in certain governing services and in certain
economic development aspects, many Tribal improvement
projects never get off the ground unless they happen to

be introduced when the Business Committee meets as a group
with the Chairman and project directors present.. It is
then that the Committee exercises those Constitutional
vowers defined most effectively.

Social Service Entities and the Tribal Constitution:

Yo social service entities are defined or established by

the Tribal Constitution and that document does not define
how the Tribal government can structure itself to accomp-
lish such services. Since social services appears to be.
one of the rost used and most beneficial of services avail-
able to Tribal members it rmight be of benefit to the Tribe
if a provision authorizing the Business Committee to
establish social services was included in the Constitutional
grants of power to that Committee, If such a provision

was added the power over social services could conceivably
become fully Tribal instead of BIA funded and controlled.
(This is not a major problem for this tribe, however, since
social services on this reservation are Tribal-BIA contracted
and because the Tribal Council acts to authorize establish-
ment of some social services anyway.)




b. Oneida: Wisconsin

Prevared by: Terald Hill

Introduction

The following are services administered by the tribe for
the benefit of the membership. I will seek to outline
those services which a governing body should maintain if
they are to be truly responsive to the needs of the people.
These services are housing, education, police protection,
fire vrotection, health services, and social services.

The services provided by the Oneida Tribe are administered
under less ‘than favorable conditions. “or example, most

of the services provided are through various federal, state,
or local propframs and as such often offer no security to
the persons who must perform the service. In other areas,
i.e., police and fire protection, and education, the trive
is dependent upon local county or city services. The Oneida
commumity, as previously mentioned, is not geographically
contiguous. .urthermore, it is politically bisected by

the county line. This places some oif the community in
Zrovn County and the rest is Outagamie County which results
in division of like services to the community.

The tribe has little formal communications with the county
governents or townships o «

Tducation

The Oneida Tribe is keenly aware of their educational
needs, though not always in agreement as to direction.
The elected officials have almost unanimously expressed
a hopefulness that they would all eventually be replaced
by college educated persons,

The tribe has taken aggressive action to upgrade education
in many different areas.

There are Headstart and Upward Bound programs which are
participated in actively by many tribal members. The

tribe through the Education Committee works closely with

the four school districts which serve the Oneida community.
By the use of Home School Coordinators, there has.been
improved communication with the school districts and the
parents of Oneida children. On the college level, the
Education Committee has helped implement the Oneida Language
Frogram by coordination with another Oneida Language
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project operating in Milwaukee under the auspices of the
University of Wisconsin. Information on the availablility
of scholarships from the BIA is dispersed through the
Education Committee and referrals to the Great Lakes
Inter-Tribal Education Committee. Vocational training is
available through the Wisconsin Employment Security
Division. An employment counselor who is also a council
member works one day per week at the tribal office and
processes applicants for vocational training. There is
an Indian reporter who reports Oneida news in one of the
local newspapers.

There is a library in the Oneida Memorial building which
has 3,000 volumes. It works in cooperation with the Brown
County Library but is operated and maintained by the tribe.
It is available to all members of the community and has a
large Indian section. Records and Indian Newspapers are
available.

Culturally, there are Oneida language groups, basket makers,
beading groups, carving classes, Oneida singing and dancing
groups. This aspect of Oneida education is probably most
energetically pursued throughout the reservation, though

by no centralized group or groups., It is encouraging to
see our tribe seek to revitalize the remaining culture
bonds, and it is all the more impressive when one realizes
that our tribe has been in contact with white society for
over 400 years and the Wisconsin Oneida in particular have
been predominantly Christians for 150 years.

Social Service

Social services are administered by the tribe through
various federal and state programs. The Community Action
Program generally oversees the other programs and is ad-
ministered by the Vice-Chairman with the assistance of
two community workers. The CAP also does referrals to
other tribally administered programs or local county
services, e,g., Legal Aid, Welfare, Employment. There
are nine churches in the immediate community with varying
degrees of other social services to the Oneida community.

Health services are offered through a rroagram furded by
PHS, There are regular clinic hours aad a regular schedule
of times when an R.N. is available., Different doctors

are at the clinic on specified dates which are posted
throughout the community. It has not been possible to
determine to what extent the clinic is successful in

by
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service to the communityv. In other words, I could not
find ont what narcentare of the tribe makes use of the
clinic. Jmmediute or serious health problems are
referrcd to eith>r the Green Bay ¥ree Clinic or the
county hecalth services...

Lepal aid is poor and totally inadequate. Through Wis-
consin Indian Lepal Services, one attorney, just out of
school, attempts to serve about four northern Visconsin
tribes nd cities or towns in which Indians live. Since
he hondles onlv individual clients and cxclusively crim-
inal cascs, the effcct as a legal service to the tribe
is zero. I have been unable to determine the scope of
overations of Judicare, which I understand is supposed
to rive leral counscl to the tribes uvon request. In
fact, I spoke with the director of Judicare who refused
to discuss the scope of their services and told me to
write a letter and he would answer it or, if I wanted,
to come to Wausau, about 90 miles, and he would talk to
mr, at vhich point he hung up on me. My conclusion at
this point is that the tribe is sorely in need of legal
counsel which has been either inadequate or non-existent....

Employment assistance is available through the Wisconsin
Employment Security Division. One day each week at the
Tribal Building a representative from that department
meets with tribal members seeking employment information
or vocational training. It is extremely fortunate that
the representative from WESD is also an elected council
member who is extremely knowledgeable in tribal affairs
and the needs of the community..,

Housing and Land Assignments

.«.Tribal Land assignments are administered by the Land
Committee. Peogle aprly to the committee who passes
their recommendatior to the Business Committee for final
approval. The Lard Committee is distinct and separate
in all respects "rom the OHA. There is no waiting list
for land assirn—-ents.

Housing on the reservation in Oneida is in short supply.
The OHA ha< eighty odd home sites with an additional
twenty-{ive more units beins planned. The waiting lists
show tre existine needs in this area. Since land assign-
renis involve only undeveloped land, only those with the
means of building or developing can take advantage of an
assignrment.. .
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Conclusion

The Oneida Tribe administers many services to tribal
members. In some areas, the tribe is totally dependent,
and in others is self-reliant to the extent of funding
available through various federal. state or local pro-
grams.

The Oneida community is totally dependent upon the two
counties which geographically divide the tribe for fire
and police protection, not withstanding that there are
two Oneida deputy sheriffs, one with each county., The
deputy sheriff I spoke to expressed a hope that the
tribe could maintain its ouwn police force but added
that such a possibility would be far in the future.

The communications with the local county and township
governments is nominal. In several townships the Oneida
population could elect Indian representation but this
has not occurred. The biggest reason, in my opinion,

is that the general Oneida commnity is not politicized.
Even tribal polities has only minimal involvement. This
observation is borne out by the fact that there has rot
been a quorum, seventy-five, at a semi-annual meeting

in five years with the exception of a special meeting
the subject of which was dispersal of a judgment claim.

The area of education is where most cooperative efforts
are realized. There are four local school districts and
the tribe through the Education Committee has actively
participated in implementing programs on Oneida history
and is currently attempting to implement the Oneida .
language program. The language program is also being %
instituted for tribal members who do not attend school.

Craft work is another area of education which the tribe
promotes with displays for sale in the Memorial building.

Social services are administered by the tribe through
various federal, state and local programs. These services
are generally overseen by the CAP but each acts fairly
independently of the others. Welfare is available at the
county level and employment by state agencies. There is
an unemployment rate of about 23%, which is low for a
Wisconsin reservation but about four times higher than

the surrounding non-Indian communities. Health services
are available on a clinic basis including minimal dental
services but are administered by tne tribe.
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Housinsm on the Oneida Reservation is scarce. The OHA has
the resnonsibility for administration of about eighty-
five units located in two sitcs. There are plans to add
an additicnal twe.ty-five units. These are always full
and therc is a waiting list. These are low-income housing
units and are maintained by the OHA.

Land assirnments are administered by the Land Committee
ani are available to tribal members who apply to the Com-
mittee which mokes its recommendations which are passed
on to the Business Committee for final approval. The
land which is assigned is unimproved and therefore indi-
viduals taking assignments must develop and make improve-
ments at their own expense.

Transportation is not a great problem in Oneida because
almost everyone has cars. Whether there will be problems
in this area due to inflationary fuel prices cannot be
determined now.

All in all, the roverning services provided by the tribs
are throuzh various federal, state and local programs.
The local school districts provide the closest contact
with the tribal government although indirectly through
the Education Cormittee. The local county governments
and towmships provide police, fire and welfare services
but have little formal communications with the tribe,
The state and federal programs administered by the tribe
do not provide a secure basis of operation, being oper-
ated on the contingency of rcnewal of the particular
program, i.e., funding for almost every program is on a
yearly basis.

The services provided by the tribe have increased for
the past ten years and so have the attendant growth
nroblems inhcrent in administration of such services,
The Oneida Tribe has had to mect and solve the problems
of growth througn trial and error but has managed to
stay abreast in improving services to the community.
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c. Laguna Pusblo: New Mexico

Prepared by: Ron Solimon

Delineation of Tribal Activities

There cannot be a strict delineation between the activ-
ities that the tribal ccuncil carries on as a business
entity as opposed to its -“-inistration of governing
services, Although the tribe is in effect a multi-million
dollar operation, they have not attempted to engage in

any major business enterprises wherein the tribal council
would uniquely act as a business entity. The conse:va-
tive attitude of the council has averted any hasty
decisions that could have caused the tribe to lose any
substantial sum of money in a shaky investment. As
indicated in earlier reports, the council is careful to
understand the complexities and impact of any decisions
they make for the benefit of tribal members. However, the
tribal council was racently informed of the ten year life
span of its uranium mining operations. The tribe has

been receiving approximately two million dollars a year

in revenue from this mining operation. Thus, when the

ten y=ar veriod is coming to an end, the tribe must have
other job providing and revenue generating business enter-
prises well on their way or close tc completion. The
tribal council is aware of the potential problems of the
future and is striving to plan and implement sound econ=-
omic enterorises on the reservation. Several areas have
already been zoned as commercial and industrial parks
with utilities already piped-in. In observing the present
workload of tribal council a serious question appears «-
how can the present governing structure handle the
planning and implementation of such massive economic
development plans? Once again, the council is aware of
the need for a business manager, but no definite effort
has been made to consider how a business manager and

other resource people would fit into the governing struc-
ture of the Pueblo of Laguna. The main question focuses
on the amount of authority and responsibility to be
delesated to the business manager. A business managerial
position has been recoenized as essential, but the poten-
tial conflicts have also been recognized as ‘nevitable.

Potential Con’lict Amidst Change

The tribal council makes all the final decisions in every

. aspect of the tribal government. All the committees?
decisions are subject to final review and approval of
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council. Tribal budgets are traditionally approved
each year by the new tribal councils after the budget
committee has offered its package. The newly elected
tribal treasurer acts as chairman of the budset com-
mittee. Assuming a busiress manager is hired on a
multi-year contract, he will be the only person con-
timally aware of the tribe's financial situation.
Should he act as the committee chairman? Shonld he
design the tribal budget without the help of a com-
mittee? Should the committee remain as is? These are
some questions that need to be resolved before a
husiness manager is actively sought and hired. If
these kinds of questions are not resolved, then problems
are bound to surface within a short time.

Business Manager's Role as Budget Committee Chairman

Let's explore the first quescion. Tribal council dis-
cussion up to now has designated the treasurer as the
supervisor of the business manager. The tribal treasurer
is an elected position not requiring accountins expertise
or a college degree in business administration. Whereas,
+he business manager is required to have a minimum
concentration of course hours in accounting and a
master's degree in business administration is preferred.
In the past the office of Treasurer has only been filled
once by a person with a degree in business administration.
The complexities and magnitude of the tribe's financial
status and undertakings dictate the need for an educated
and experienced person to handle this elected position.
However, the popular vote determines the person who will
£i11 this vital position. In light of the above facts,
we can see the conflict that is likely to arise when an
newly elected tribal official attempts to fill his tra-
ditional role as chairman of the budget committee and a
business manager who is continually aware of the tribe's
financial standing both try to run the tribet’s finances
in a most efficient way. Hence, we can see that a clear
delineation of authority and supervision must be estab-
lished before this ccmbination is enstated.

Independent Designing of Tribal Budget

Should the business manager design the tribal budget
without the help of a budget committee? If the business
manager operated with an open line to the tribal council
(i.e., no commmication gap), he would undoubtedly be
able to design the tribal budget independently. However,
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the tribal council may wish to continue the existing
budget committee system along with traditional tribal
council approval. The existing system is very time
consuwriing and each year deters the newly elected
council's consideration of tribal business while they
cansider the proposed budget. Divesting the council
of this process would be a major step and is likely
to cause serious debate,

Business Manager's Role in the Budget Committee

Should the budget committee remain as is? If the com-
mittee remains as is, the business manager will .
necessarily have to be brought in as an integral part
of the committee, The business manager‘'s knowledge
and the committee's background and experience have to
be meshed into an effective managerial component.

Conclusion

“rom the above analysis and discussion it should be
obvious that restructuring and new lines of authority
and resvonsibility have to be designated prior to the
effective use of a business manager. The same restruc-
turing must take place in considering the offices of
Governor and Secretary. The office of governor poses
a substantially more difficult problem than the others
in that his executive role will in some cases be
duplicated by the business manager., A definitive
working relationship rmst be established in these areas
before the business manager can prove his worth and
really help the Pueblo of Laguna,
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d. Pueblo of Santa Clara: New Mexico

Prepared by: Jody N, Folwell

Administration of Tribal Governing Services

Santa Clara has one large complex which was built from
EDA funds. The complex houses the tribal council room,
administrative offices, three headstart classrooms and
a large recreational room.

The administration of tribal governing services derives
from two main offices: Commnity Services and Social
Services, These two administrative departments are
f‘med b:y }E’W.“

Social Services

The prime function of the Social Service Director is to
arrange training sessions, coordinate the training pro-
grams with IHS (Indian Health Service), establish and
finalize other positions in the administrative structure,
write proposals for funds from state and federal agencies,
coordinate and organize programs concerning health,
education, human development, rehabilitation and welfare.

The Soeial Service Director administers six other branches
under his administration: Community Health Representa-
tive (CHR), Mental Health Representative (MHR), Alcoholic
Counselor, Consumer Education Counselor, Social Service
Aide, and Community Arts and Crafts Programs. The six
administrative branches are funded through sources other
than HEW, MHR is funded by IHS, one alcoholic counselor
is funded by OEO and employed directly by the Northern
Tight CAP and the other alcoholic counselor is funded and
employed by a state agency. The social service aide is
under contract with the BIA. The consumer education
counselor is funded by AIPC (A1l Indian Pueblo Council)
and community arts and crafts programs are funded by var-
jous private foundations.

The primary function of the MHR is fo act as a liaison
between the commnity and the Health Service Unit (PHS)
and arsza Mental Health Branch. The MHR!s other responsi-
bilities are: communicating with different agencies,
acquiring funds, making referrals and maintaining direct
contact with individuals and families.,
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The two alcoholic counsclors have the responsibility of
setting up educational classes on alcoholism, social and
nsychological counseling for alcoholics and counseling
for the families involved.

Presently there is no acting committece for the arts and
crafts programs in Santa Clara. Thc Arts and Crafts
Cormittee plans and establishes juvenile and adult arts
and craftc programs for the year.

Individual pcttery cnterprises within the pueblo are
menerally not under the control of the tribal council or
any committce. There are no guidelines or codes regu-
lating the individual enlerprises, althoueh there is a
certain amount of resulation and control of individual
potiers by the different pottery committees which rise
and dissipate with the problems. Generally, the tribal
council will prormulgate polieies for the particular
oroblems that arise which the Social Service Director or
Community Service Director cannot control or solve.

The social service aide takes care of the general welfare
of the commwnity, takes applications for welfare assis-
tance, ererrsency assistance, or makes referrals to the
State Welfare 0ffices or related agencies. The Social
Service Aide is tho only person on the administrative
staff who is contracted for.

The consumer educational counselor's responsibilities are
to inform the general populace on how to avoid fraudulent
salcs and solve problems concerning fraudulent sales.
Another fut'wre social service position which has been
contracted for is the safety oificer, which position
should be realized and established in November of 1974,

The Social Service Director does not have direct control
over IHS programs or facilities with the pueblo, The
IHS in Santa Clara is not contracted for and the tribal
comncil does not have any stringent control over the
services except what minimal resirictions the tribe has
placed on the health service branch., The Santa Clara
clinic is in orperation once a week under the direction
of an intern who is selected under IHS policies. The
staff consists of one doctor (intern), one nurse and

one rcceptionist. The responsibilities of the staff are
to rmaintain health services and upgrade the health
standards of the tribal members.
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Commuinity Services

The Cormunity Service Director's responsibilities are
to oversee the programs and projects that Santa Clara
has established, working directly with the community,
state and federal agencies, writing proposals, and
establishing and coordinating proposed programs. The
administrative governing branches under the Community
Service Director are: utilities, law enforcement,
sanitation, housing, safety and fire prevention and
recreation.

The Community Service Director plays a dual role in the
supervision of his department, since he is also a
council member. There seems to be no conflict or a
dichotomy created between his dual roles as director
and council member.

The Comrmunity Service Director has partial control over
the sheriff!s duties and the eight police officers
employed by the itribe., The Community Service Director
checks their time sheets, accepts by-weekly reports and
is responsible for some of the actions of the eight
officers and sheriff, although the tribal council has
retained full control of the eight officers, sheriff

and chief of police (who is also a council member).

The relationship of the Community Service Direcior and
the tribal council concerning the law enforcement branch
seems to be a workable and viable relationship since
there is no breaking point as to which department should
carry the full responsibilities of the law enforcement
branch, The tribal council handles all the rising
issues with the law enforcement service if the Community
Service Director mismanages or becomes unproficient in
his duties.

The acting chief of police and the Community Service
Director have the responsibility or communicating and
maintaining friendly relations with the state and federal
law enforcement agencics, along with maintaining a stable
organizational law enforcement service.

Law enforcement codes are in the process of being written.
The code will authorize the sheriff, eight police offi-
cers,(Indian police) the authority to make house arrests,
search and seize unlawful items and maintain law and
order within the interior and exterior boundaries of the
reservation. The law enforcement code will extend to

the state and municipal officers the right to enter the
reservation and make arrests.
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The tribal government emnloys four rangers for the upkeep
of the forest recreation area and the collection of fees
from campers, hunters, fishcrmen and picnickers. The
maintenance funds for the recreation areas are subsidized
by the BIA. The BIA funds are used for maintenance,
resurfacing of roads, building of spillways, forestry
and soil conservation. The remaining portion of funds
for the upkeep of the recreational area is subsidized by
tribal funds. The recreational branch is under the con-
trol of the Community Services, with the tribal council
determining all the basic problems. All funds received
from the recreational area is returned into the tribal
funds. The funds are used to pay salaries, maintenance
_ of utilities, maintenance of the recreational area and
the purchasing of small items needed by the tribe.

The sanitation department's responsibilities are to main-
tain the sewer and water lines and maintain home utilities.
Under the conditions of the proposal with PHS, the tribal
rouncil handles the minor problems and PHS takes the
resvonsibility of solving the major problems. The Com-
munity Social Director impliedly controls the sanitation
and utility department,

The Social Service Director and Community Service Director
and their staffs are directly under the control of the
traibal council. The tribal council finalizes all hiring
and firing, promulgates personnel policies, supervises

the staffs and directors, supervises the conditions placed
on the two departments by the funding asencies and deter-
mines the finality of proposals and contracts.

Tribal Ooverning Services v. Business Entities

There is no outward conflict with the business entities
and the social service governing branch since there are
no stereotyped business entities per se that the tribe
maintains or has established. The tribal council has
complete control of the businesses that have been estab-
lished.

Tribal Constitution

The constitution of Santa Clara does not authorize the
establishment of social service entities, although under
Article IV, section 1, sub-section V, the constitution

indirectly authorizes the tribe to enact ordinances and
resolutions 'for the protection of the welfare of the

v




- 133 -

meblo ard for the execution of all. other powers vested
in the pueblo and for the execution of all other povers
vested in the pueblo by existing law'. The tribal
council has in the past and in the present promulgated
ordinances and resnlutions for the establishment of the
different social services and the development of any
business entities. The revising of the constitution to
anthorize the establishment and the delegation of authority
to these services may give the governmental structure and
the different departrments under the tribal government
stability in administering and governing their programs.

The tribal administration and tribal government’ could
definitely benefit from the acquisition of a manager and
the use of a counselor for business purposes and acquiring
the skills ard techniques of managing a business enter-
prise. At the present the tribal administration is in
the early stares of develomment and a need for refinement
in their administration and personnel policies is not a
necessity; but with all the comprehensive planning for
proorarms and projects the need for refinerment in their

policies and constitution will be a necessity.
The alleviation of futurc problems and issues could be

solved for the present and the future if positive actions
are taken.

€ Cherokee Nation: Wisconsin

Prepared by: David J. Ricketts-Kingfisher

Administration of Governing Services

Since the business entity of the tribe revolves around
the various vehicles used to finance them it is fairly
easy to look at the structures that are services rather
than economic development. Even though the tribe is
structured this way, the departments report to the
business manacer and their relationship is much more
legally defined. As with economic development, I think

it is best to look at some of the programs separately
to see how they perform.
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Tribal Jork Fxperience Prorram (TWEP)

The Tribal Work %Wxperience Program had its beginning
with the Cherokee MNation in January of 1972. TWEP is
a federal program under contract to the Cherokee Tribe

.from the BIA. At the present time there are only four
tribes within the United States which have a TWEP Pro-

gram, The TWEP Program has as its objective the removal
of the uncmploved- employable hecads of households from
reneral assistance, which is most commonly referred to
as welfare. For the month of July this year the program
had a caseload of seventy-nine TWEP participants,
affecting some four hundred persons in those families,
The TWYP Program is administered by three staff members
covering a normal load of five counties. The TWEP Pro-
gram is meeting a definite need within the Cherokee
Nation.

Cherokee Bilingual Wducation Program

The Cherokee Bilingual Fducation Program is designed to
meet the need of children who have limited English
speaking ability and come from environments where the
dominant. lanzuage is one other than English., It is
intended that children participating in this program

will develop greater competence in their dominant language
and profit from increased educational opportunity. This
program also provides the reverse which, it will be
admitted, is less important but doess allow dummies like

me to learn a little of the language of our ancestors.

Cherokee lation Arts and Crafts

This program is funded by a contract to the tribe from
the BIA. The goal of the program is to provide training
to Cherokee adults who want to supplement their income
with arts and crafts. They are sold through the tribe
and all profits are returned to the pcople. This would
be one of those that share a dual role of providing a
service and economic development.

Land Managzement

Another of the programs that serves in this duval capacity
would be land management. This provides a service in that

land is leasecd to Cherokees who would otherwise not be

able to pet it while money is raised for the tribe to buy
more land.
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Tmnloiment Assistance Services

Contracted to the tribs throursh the BIA, it provides for
employment assistance in thirteen l'ortheast Oklahoma
counties. Training available includes: nursing, beau-
tician and secrctarial training; accounting and general
business; food services, and building construction
technolory, and vrovides employment assistance through-
out the state and in eight cities across the nation.

CiR Progran

The Cherokee Nation CHR Program has grown over a five

year period, from a staff of {ive employees to twenty-six
field workers, a Director, a Coordinator, a Secretary

and two field supervisors. The goals of the CHR Program
are to educate our people to a more sanitary and healthful
living standard. This is done by classes given throughout
the area and by individual hclp in the home on everything
from preparing meals to the changing of bandages.

”

Community Adult Tducation Propgram

Yundine for this brand-new department comes from HEW.

The total project has three phases to provide for the
educational develorment, skills and experiences necessary
for meeting the issues facing the Cherokee people today.

Phase I of the project vrovides for training a selected
and/or electod proup of Indian leaders in the skills and
techniques of community organization, group process,
problem solving, needs assessment, communication and
inter-group relations so as to improvc the cducational
and employment opportunities of the community.

Phase II provides for the establishment of fifteen centers
as central meeting places for use by the committees {or
cormunity functions and tribal sponsored organizations

and programs.

Phase IIT of the project is to establish education classes
for adults in the cormunity center. The success or fail-
ure of this part is in the hands of the lcaders and

rmenbers of cach cormmunity. Thcy are to implement, continue
and evaluate their own programs and report the results.
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Cherokee Nation Security Force

The Cherokee Nation Security Force is a brand-new pro-
gram funded through LEAA. The force is composed of
four officers who patrol the properties that the Cher-
okee Nation has an interest in. They are deputized
by the county and in reality simply serre as deputy
sheriffs that look only after tribal property.

Conclusions

Most of the administered services are well defined
within the Nation. There is room, though, for consid-
erable improvement. For example, commmication between
the various departments is horrible and it was only

last month that for the first time they all got together.
Some were even unaware of the services provided by the
tribe. Secordly, there needs to be one person who is
thoroughly knowledgeable with all the programs not only
of the tribe but of the BIA as well. This person should
be accessible to the tribal members directly so that

they can solve their problems quickly armd not sit in
offices for hours.

2. Commen

All Indian tribal governments do, to varying degrees, exercise
municipal powers of self-government on a level comparable to municipalities
under the state systems. Indeed, in certain instances, as we saw illus-
trated in the reports, a tribe can be more accurately compared to a state
government because of the scope of self-governing powers which can be
exercised by the tribes as independent political entities even though in
most cases they are not actually implemented. This logically follows from
the principle of federal law which holds that state governments only have
as much authority over Indian reservations as the U. S. Congress specif-
jically and expressly confers upon those state governments, If Congress
does not confer this authority upon state governments, Indian tribes would
exist entirely outside the scope of state governing authority as independent

political units under the federal systes.;
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Of course, Congress has acted to confer this authority upon the
states, in some instances along purely geographic lirnes by conferring
jurisdictional authority upon specific states to be exercised on desig-
nated Indian reservations. (P. L. 280 is the best example of this process.
Under P. L. 280 Congress in effect told five of the states that they had
complete civil and criminal jurisdiction over all reservations within
their boundaries, And as to the rest of the states, they had the option
of assuming this jurisdiction by amending any constitutional or enabling
act to state disclaimers of jurisdiction over Indian country.) Or Congress
has conferred jurisdiction upon all state governments in specific subject
matter areas. For example, under the federal liquor laws Indian tribes
can only authorize the sale and distribution of liquor if their own regu-
lations are consistent with state regulations. This does not mean that
Indian tribes have to secure a license from the state but simply have to
see that their regulatory definitions are consistent with the state law.

Before leaving this question of the political status of Indien
tribal groups as defined by the range of governing services which we see
them exercising, it may be of interest to the reader to make reference
to a significant report by the federal government which was recently
printed and released by the National Congress of American Indians (NCAI).
The report is entitled "A Study of Federal Indian Domestic Assistance
Programs" (FIDAP). The study was conducted by the National Council on
Indian Opportunities (NCIO) and the report was originally released in
February of 1974. As explained in the introduction to the report:

The NCIO initiated an effort to collect data on the

extent of participation by federally recognized tribes
in federal domestic assistance programs (Project FIDAP)
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and to record the scope, level of funding, time frame,
and experiences in competing for federal dollars. At
the same time, NCIO wanted to identify potential pro-
grams of interest and applicability for tribes and to
generate ideas for improving the federal delivery
system, It was contemplated that the results of this
inventory would be used to assist in assessing and
measuring the impact of these programs in meeting the
needs of Indian people.

The FIDAP inventory did not cover services in assistance provided
by the BIA and the Indian Health Service since it was felt that this
kind of data was already readily available from those agencies. Several
of the items listed under their heading of "Summary Findings" are
extremely significant and particularly relevant to the questions which

we have just been considering.

1. There are basic misunderstandings, inaccurate
information, and lack of awareness and knowledge on
the political status of federally recognized Indian
tribes in respect to U, S. federal government-Indian
tribe treaty relationships, tribal status as units

of government, and tribal status in respect to an
OMB exclusion from A-95 requirements for state clear-
ances on federal grants, all of which prejudice and
constrain federally recognized triles in competing
for federal assistance program dollars.

2, While all tribes technically enjoy increasing
opportunities to compete, certain tribes equipped
with capable technical staff and financial resources
are more successful in meeting basic requirements
for programs of federal assistarce . . .

4. While there are only forty-six specific instances
of statutory or administrative exclusions to or con-
straints on Indian tribes to participate in some six
hundred potentially useful federal assistance pro-
grams, in practice there are many barriers which
Indian tribes must surmount to successfully compete
on an equitable basis with other units of government
for federal assistance dollars. . .
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6. Only seventy-eight domestic assistance programs
(13%) from a potential universe of six hundred are
presently being utilized by federally recognized
Indian tribes, Of the seventy-eight programs in
which Indian tribes are participating, only thirty-
nine of these programs (50%) were utilized by more
than one tribe.

7. There is no organized, positive, affirmative

action by the federal establishment effort to create

an awareness of potential and to generate extensive

utilization of available federal domestic assistance

programs to improve tribal economic and social status.

8. There is no basic reference tool designed for use

by Indian tribes to help them in targeting in on

potentially useful federal domestic assistance pro-

grams and equip them to successfully compete for

these domestic dollars.

9. At this point, most of the federal assistance

delivered to tribes is general welfare in nature and

improves the tribal life support base but does very

little to improve the econumic status and well-being

of the tribe as a government unit.

We refer the reader who may be interested in obtaining a copy
of the FIDAP Report from NCAI to the appendix of this report which
will include a complete listing with mailing addresses, etc. Obvi-
ously, this question of the administration of governing services by
Indian tribal governments is one wherein we have only scratched the
surface. There is much that remains to be done in terms of providing
assistance to tribes in order that they might upgrade the efficiency of
their own administration and the quality of the services which are

delivered,

Just as importantly, a detailed and systematic study needs to be
done to document the legal basis for tribal authority in this total area.

While one may speak of tribal self-determination, self-government or
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sovereignty, the reality of such theoretical considerations necessarily
brings us right back to the administration of governing services of
tribal governments. Indian tribal governments are sovereign in theory
only if they do not actually exercise these kinds of governing powers.
Fortunately, we in the Indian commmity have reason for optimism since
most tribal government leaders, as reported by our researchers, are very
aware of the dimensions and critical nature of these problems. Indian
tribes must be free to proceed at their own pace in taking on these kinds
of responsibilities. Local leaders know best whether or not they have
the resources and personnel to take these responsibilities on and whether
or not their own people are prepared far their tribal government to
exercise these kinds of powers. In this sense, Indian tribal people are
congervative by nature and certainly they have every right to assure
themselves that what might be an expanded role for their own tribal g0V
ernment is not assumed at the expensé of their own unique cvlture and

tradition.

Before leaving this question, we should note briefly that the
suggestion made in the introductory memorandum to the students on this
issue of trital governing services that the dual role of the Indian
tribal government as developer of business interests and administrator
of governing services might possibly present serious conflict of interest
problems was answered in the negative by those student reports addressing
the issue. Apparently, a potential conflict remains but there is no
evidence that this has or will become a serious problem for tribal govern-

ments.
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F. Relationship of Tribal Governmental Structure to BIA

It will come as no surprise to those familiar with the history of
Indian affairs that federal officials today continue to exercise a great
deal ot influence at the local level on tribal governments. Historically
the Bureau of Indian Affairs has had an all-encompassing role on Indian
reservations which dates back to the time when most of these reservations
were established. The "Indian Agent" as the representative of the fed-
eral government toward a conquered people was truly colonial in the worst
sense of the term. Even in recent times, the local BIA "Superintendent"
exercised authority which was not that different from that which was
assumed by his predecessors. As the legislative history of the 1934
Indian Reorganization Act makes abundantly clear, the lack of guidelines
to determine the nature of the relationship between the federal govern-
ment and the local Indian tribe and the virtually unconfined authority
vested in representatives of the federal government created a situwation

which cried out for reform.

0f course, those evils such as were pointed out in the 1930
Merriam Report were just the things which Congress was attempting to
remedy by enactment of the I.R.A. It is clear as a matter of federal
law that the Indian Reorganization Act does not purport to confer a
right of self-government upon local Indian tribes as these "sovereign"
Indian tribes possessed an inherent right of self-government which has

been recognized under federal law since the establishment of the United
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States Government itself. The I.R.A., then, was mereiy to suggest a
mechanism by which this power of self-government could be exercised,
i.,e., a representative form of constitutional government. In general,
Indian tribes have come a long way from the days of the Indian Reorgan-
ization Act and, as we have seen up to this stage in our report, Indian
tribes as a whole are moving in the direction of fuller self-government

in every sense ol the word.

Our purpose in asking the Indian law student researchers to focus
on the present status of the relationship between the participating
tribal government and the local BIA structure was an attempt to gain a
concrete idea of the respective roles of the tribal govermment and the
BIA structure. We felt that an evaluation of the institutions of Indian
tribal government would not be complete without reference to the 3TA
structure. Naturally, the question that comes to mind is whether or not
the existing BIA structure is a help or a hindrance to Indian tribes as
they move in the direection c¢f ruller self-government. As we suspected,
there are no easy answers to such complicated questions, but the student
reports on this issue, even though in survey fashion, can certainly be
seen as a step in the right direction toward providing or coming up

with the answer,

As we noted in our memorandum to the students on this issue, a
recent phenomenum and signitficant element of the BIA tribal relationship

is the process of "contracting". As noted in earlier sections of this
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report, contracting is simply a process by which the Indian tribal
government assumes responsibility for administering the kinds oi ser-
vices presently or traditionally administered by the BIA structure.

1o one familiar with Indian affairs seriously doubts the wisdom of the
jdea, but there are many legitimate questions concerning the implementa-
tion of this process. However, it was not our purpose to perform a
comprehensive evaluation of "contracting" as that process is now being
effected on Indian reservations and, as we note later in this report,

we sincerely hope that the appropriate organizations like NCAI can

direct their efforts to come up with this kind of needed evaluation.

Ve did, however, ask our student researchers to make some pre-
liminary observations on how contracting was working on their respective
reservations. Since contracting has only begun to be implemented by the
3TA and thus is not a full scale operation cn even the majority of
Indian reservations, we sked the students also to examine the relation-
ship between the Bureau and the tribal government as structured along
the more traditional lines. By traditional structure we mean the BIA
performing a range of governmental services on the reservation more or
less independently of the tribal government. rrom this point of view,

a relevant question would seem to be "just what is or ought to be the
input of the local tribal government as the services are carried out?"
For example, the federal government does not operate comparable programs

at the state level without input {rom the siate government.
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The following memorandum addressed to the students on the issue

of the relationship of tribal governmental structures to the BIA should
rive the reader a more detailed idea of the directions given to student

researchers on this issue.

TO: Student Researchers - Tribal Government Assessment
Program

TROM: Alan Parker

N

RE: Relationship of Tribal Governmental Structure to BIA

the BIA on the reservation as one of change. As this
question was discussed at our training session in June, it
was clear that the contracting of government services by

the BIA to tribes must be viewed as a major development in
the area of tribal sovereignty. Many questions legitimately
come to min< as we attempt to focus on rLow the role of the
BIA is affected by contracting arrangements. In addition, X
it is clear from your reports to date that on many reserva-
tions 'contracting' is not yet a reality and so we must be
concerned with the nature of the BIA's role in the more
traditional context.

|
At least on the surface one could characterize the role of

A logical approach to this area would suggest a three stage
inquiry:

l. What is the definition and scope of the BIA's present
role?

2. How do BIA reservation-based operations and policy
inter-relate with the role and function of the tribal
government?

3+ What future directions are seen by tribal and federal
o’ficials in the development of their respective roles?
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In response to the first quenstion I would like a listing
of BIA pro-~rams administerced on the reservations along
with a brief description of the scope of their operations,
i.c., budget, staffing, etc. Hopefully this information,
will be available through the arency office in the form
of annual revnorts or other BIA data. If this is the case,
please sunplement copies of the same with your own com-
mentary or observations. If such documentation is not
available, rely on your own sources and brief{ly summarize
the information available.

The second question will depend to a largme degree on
your ability to descriptively synthesize. It mipght be
helpful to first take those areas of operation which have
not heen the subject of contracting and describe whether
the tribal government is involved and to what extent,
i.e., whether it is simply a matter of the council being
briefed periodically by the superintendent or other
officials or whether the council affects the actual
decision making in this area.

With regard to those areas that are the subject of con-
tracting arrangements, please identify and if possible
send copies of the relevant contracts. Briefly describe
howr contracting has changed or not changed the actual
oprration of the programs. Also, define how the admin-
istration and management of the contracted service relate
to the tribal governing structure, i.e., are there
cormittees of the tribal council responsible for super-
vision of the operation or is the central tribal admin-
istr-ion one which runs all such programs. I realize
some of you have already submitted some of this informa-
tion and if so vlease reference which of your zariier
reports discussed the question., Do you feel that
contractine has been truly worthwhile as an extension

of the tribe's self-soverning powers or simply a head-
ache for the tribe with 1little substantive improvement
in the role of the tribal government?

You will recall the discussion at our training session
with Mr. Butler, former BIA deputy commissioner, regarding
contracting problems. A recurring problem apparently is
the lack of a budget allowance by the BIA for tribal

-administrative backup to run the contracted programs.

Thus, the contracted funds do not completely meet the
tribes? actual costs in administerinz the program. The
BIA response has been that under federal contracting
reculations they cannot fund an administrative backup
cost for services which would duplicate that which they
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already have and maintain at the area office level for
non-cont~acting trives. Is this a nroblem or obstacle
%o contracting on yonr racarvation and what alternatives
do you foresece? Obviously, if there are no viable alter-
natives, the 3TA should scek a chansme or exception to
contracting regulations to allow them to contract for the
full costs of sv 1 services.,

Tribal Consti atinns

The mjor *ribal ccenstitutional problem in this area
traditionally is seen as the continuing existence of
virtvally unlimited discrctionary power held by 'the
Secretary of the Interior to review and approve tribal
council actions. (That is, in addition to his more
narrovly construed trust duties.) The standard IRA
tribal constitution and even non-IRA ones which follow
this pattern routinely nrovide for a variety of tribal
council actions and exercise of powers to be submitted
to the Secrntary for his review and approval. Without
this approval, the tribal council action is null and
void.

Discuss how this process works on your reservation, i.e.,
do you have such a constituticnal provision and, if so,
how is it actually implemented and what observations,
conclusions or recommendations would you draw? Describe
any other tribal constitutional provision relating to
the BIA-tribal relationship and discuss whether they are
seen as a help or hindrance. Point out where you might
recommend change.

1. Student Reports

The following five student reports attempt to address the issues

governnental structure. I am sure that the reader will agree that the
students' comments are extremely irteresting and, in some cases, con-

1

raised in the memorandum on the issues of BIA structures and the tribal i
tain invaluable insights. i
|
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a. Pueblo of Santa Clara: MNew Mexico

Prepared by: Jody N. Folwell

BIA's Present Role

he BIA's present role in Santa Clara and to its members
s that o° a smardian, 2 guardian with minimum restric-
jons. [rior to 1954, BIA had complete control of all
ervices: ecducation, maintenance of utilities, soil
onservation, ensineering, financing, social services,
judicial, prevention and enforcement services, plant
management, branch of forcstry, and extension services
(armriclture). The tribal council has not contracted
with the Bureau for any of the services listed above.
The only contracts that have been made with the Bureau
are land leases and social services.,

T
3
t
S
e

The STA has an almect tyrannical control over the educa-
tional prorrams ard educational facilities on the reser-
vation. The tribal council has minimal control over the
cducational institutions through the school board and
throuch the supervision of proposals made by the BIA.
The school board was initiated under the efforts of the
council., The establishment of the school board and
enforcement of the school board policies are made by the
BIA. The school board servcs as an advisory committee
and acquires funds for the more mundane needs of the
school.

The goverrment Day School is staffed with one principal,
five instructors, five teacher aides, one janitor and
three maintenance men. The curriculum and the hiring
and firins policies of the staff are prepared and
enforced by the Bureau. The budget and proposals are
not available through the BIA or tribal offices.

The BIA is presently leasing two acres of land from
Santa Clara. The compound and other installations on
the leased land were ccnstructed by BIA funds and will
revert to the tribe upon the expiration date of the
contract. (contract is not available)

The only service contracted for with the BEIA is for
social services. Reference to the responsibilities and
duties of the social service aide is included under the
governing services. (contract for social service aide
is enclosed)
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The 3TA services listed above are not under the direct
control of the tribal council, The BIA services: soil
conservation, engineering, financing, judicial, preven-
tion and enforcement servicec, plant manavement, branch

f foresiry and extension services, are only indirectly
controlled by the tribal council. Under these particular
2TA scrvices the tribal council is only informed of the
turean's actions. The Burcau rever requests or assents
to decisional nolicies from the tribal council.

“whure Direction of the Tribal and Tederal Officials in

the Develorment of Their Yespective Roles

The tribal council of Santa Clara is at the present form-
vlating new decisional policies regarding BIA services.
Plans are beinz made by the council to contract with the
Burean for ~ducational facilities and the acguisition of
supervisory rishts over the educational programs, pro-
posals, curriculum, and the hiring and firing of the
educational staff. All other branch services rendered
by the BIA will also be coordinated by the council in the
future.

Tederal officials seem to be in azrcement as to the new

stand that Santa Clara hac or is trying to maintain with
the coordination of Services.

Tribal Constitution

ERIC

The Santa Clara Constitution under Article IV, section 1,
subsection IV, gives the following authorization to the
Secrectary of Interior 'to advise the Seccrctary of the
Interior with rerard to all approriation estimates or
federal projects for the benefit of the pueblo prior to
submission of such estimates to the Burecau of the Budget
and to Consress.' The tribal council in their constitu-
tion as stated have not given the Secretary of Interior
the exclusive jurisdiction over their actions and exer-
cises of nower over tribal matters generally found in most

I”A constitutions. The only power granted to the Secretary

of Interior is the promise of advising the Secretary for
estimated appropriations and for federal projects necded
for the stable operation of the govcrnmental structure.

Tach fiscal year the tribal government sends their finan-
cial status and priorities to the Secretary of Interior or

0i6t"
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his aide-de~camp. Resolutims and ordinances passed by
the tribal council are not sent to the Secretary of the
Interior for his approval. The tribal council at this
time feels that Secretarial approval is not needed for
their actions to be valid. Whether the refusal or neglect
to ask for Secretarial approval is a detriment as to the
validity or nullity of their actions is a matter taken
very lightly by the tribal council.

BIA Services

Eduecation

Utilities

Social Conservation

Engineering

Financing

Social Services

Judicial, Prevention and Enforcement Services
Plant Management

Branch of !"orestry

Extension Services (agriculture)

b Papago: Arizona

Prepared by: Hilda Manuel

The Papago agency of the Bureau of Indian Affairs is
located in Sells, the largest village on the main reser-
vation. There are about 100 employees working with the
Bureau of Indian Affairs. One of the goals of the agency
is to reduce the number of Bureau employees within the
agency, as the Tribe becomes !'self-determining!.

The agency, which prides itself for being nothing more
than a resource component of the Tribe, giving advice,
consists of departments of administration, education,
social services, employment assistance, law ard order,
range conservation and development, roads and real
property management.

Briefly, and according to the present superintendent,
Joseph Lucero, the main objective of the Bureau is self-
determination for the Papago Tribe, Self-determination




to ¥r. Lucero means a noint where the Trioe will take over
the Swrecau's responsibilities and functions. Mr. Lucero
complinents himself by the fact that in five and a half
years of service he has been beforce the Papago Council
fourteen tines, and only when asked.

Prosrams 2dministered by the Burcau are run by the Burcau
nrmployees who periodically report to the elected officials
tha statvs of the procrams. Probably the most controversial
nrogran at this time involves the rance development program.
The 2ureou submitted in fiscal year 71 a request for

% 3,601,747.00. The money requested was to be used to
develop a lon; range and futurc prosram for severe drought
corditions. Congsresc anpropriated $2,037,000.00 and the
Zurean vlunged into their development plan. The plan con-
=isted of constructing charcos which would hold rain water
vor the cattle., Of course, there being no rain of any
substantial amount, the charcos have remained dry.

3v the same token, the cattlemen disavproved of the way

the charcos were being constructed. The charcos are deep
writh high slones all around. This would mean that cattlg
in already wecakened condition would not be able to climb

the stcen slozes. As an example, cattle were having diffi-
culty climbin; out arter watering. The cattlemen had asked
for charcos coastructed in a slightly flat manner, so the
cattle wvould not need to climb any slopes. The Bureau
responded by savinz that the type of charco built was de-
si=med to hold =~~~ yater after evaporation, and was a better
charco. The Zureau estimates it has spent one million dol-
lars on 100 or more charcos of this typc. At the same time,
there being no rain, the forage and vegetation has been
scarce. Wvery year the cattlemen are faced with dying
cattle. Tvery year the Burcau blames the Tribe for allow-
ing the cattlemen to overstock the ranceland. However,

the Bureau ends up buying emersency fced with the appropri-
ation given for the development of a range program. The
cattlemen are led to brlieve that there is a special emer-
mency drought fund especially for buying the feed. What
they don't know is that the money is comine out of the funds
aporovriated for a special program. The drawback with the
daception is that the Tribe is beginning to prepare a pro-
nosal for funds for a range and forage development plan

and Conrress will ask about the original appropriation of
$2,037,000.00.

The other prorram which the Bureau prides itself with is
the construction of roads. The budget request for road
construction was $15,962.00. Conrress funded $6,500,000.00.
The program consists of grading and paving roads, usually
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school routes. In addition, all the streets in Sells
will be paved. The Bureau has spent most of the appropri-
ation for 118 or more miles.

There is also the ermployment assistance program, which in
essence continues the relocation program of the fifties.
Most of the anplicants are sent to nearby cities for train-
irr and job placement,

The social services program overates like the state welfare
vrogran. It gives assistance to people who cannot work,
single women with illegitimate children, elderly people,
etc. Certain aspects of the social services program have
been contracted to the Tribe, “or example, the Tribal
Work Experience Prozram, TWSP., TWEP workers receive sal-
aries comparable to their work. TWEP workers work at jobs
which require temporary status. In other words, TWEP
workers end up with jobs which are menial and temporary.
The program for the elderly has been likewise contracted
to the Tribe. This program provides recreation and encour-
agerert for the elderly to pursue any skills they may have.
The prosran is administered by the “xecutive Health Com-
mittee. The FHC is presently negotiating with the state
welfare for funds to build a home for the elderly on the
reservation,

The Tribe has contracted the education department of the
Bureau. The contract calls for administration which
involves evaluating and determining the financial needs of
potential students. Applications are reviewed by the
Papago "ducation Committee. The cormittee also screens
the prospective student and then recommends to the educa-
tion coordinator its findings. The coordinator proceeds
with the recomrended request by sending the application
to the superintendent, who signs the request. The appli-
cation is then sent to the area office for approval.

The Bureau does maintain and operate three schools on the
reservation. Congress just recently appropriated
$4,500,000,00 for the comgletion of phase II of the Santa
Rosa Day Boarding School. An additional 10 million has
been requested for the construction ot a new school at
Sar: Giron.

The 2ureau also orerates 2 law and order department by
vroviding salaries “or ten officers, a criminal investigator,
and facili“ies for housing the crisoners. The prison
facilities are gzrossly inadequate and a health hazard.

The Tribe nrovides the funds for an additional ten officers,

staff and equipment. A contract is being drawn ur which
will turn tke law and order department to the Tribe. The
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Tribe will not assume resporsibility unless the Bureau
arrees to continue funding the cperating and maintenance
coste, The Bureau, on the other hand, insists that mining
income in 1976 will be enough to support all Tribal pro-
orams, 3ncluding the law and order department,

The administration and manacement of the contracted pro-
grams are under the Papago Council, That is, the particu-
lar nroaram contracted has an appointed committee which
reports tc the reneral Papago Council, Members of these
cormitiees are usually the councilmen themselves, although
other people are included. These committees supervise amd
are resronsible for the programs to the extent allowed by
the Pararo Council.,

The programs contracted by the Tribe have had their share

of problems, Basically, the problen is one of lack of

funds to supnort the programs., At the present time, the
Bureau is pushing the Tribe to contract all the Bureau
vrograms, The present income and revenue would not sustain
the exvenditures of the programs. As I talked with the
superintendent I ot the feeling that perhaps this was a
plan by the Bureau to sabotage the Tribe'!s efforts at ’self-
determination!. The superintendent was the first to agree
that the Tribe lacked expertise, sophistication and revenue
to administer the total Sureau departments, yet he was ready
to turn over the responsibility to the Tribe., Obviously

the only viable alternative is to negotiate with the Bureau
to contract with the Tribe only when the contract will con-
tinue to support that particular program by providing the
necessary operating funds.

Tribal Constitution

The tribal constitution does provide for secretarial review
and annroval. As I cbserved, the process in practice means
the superintendent signs the resolution or ordinance. The
only real problem involved the approval of the Tiibal budget.
The cuperintendent was quite upset with the Papago Council
for not approvinz the proposed budget when expected. This
is the budget that is covered by the trust monies. Reading
through the resolutions, I found several which had not been
signed by the superintendent. Whether they were null and
void was not clear, since they were being enforced by the
Papago Council,

The other areas giving the Secretary discretionary review
pover are typical of the IRA constitutions. Of greatest

concern with the Papago Council and elected officials is
the right to hire legal counsel. One councilman remarked
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to me how he would like to hire counsel without the Secre-
tary's approving their choice. This feeling resulted from
the problems encountered with the former tribal attorney.

In actual vractice there seems to be no review by the Sec-
retary, at least with matters concerning minor problems,
There is the formality of having the superintendent sign
all documents coming from the Papago Council. Of course,

I would recommend no secretarial review or approval power
at all, The whole point of the Indian Reorganization Act
was to strengthen tribal sovereign powers, not hinder them.

¢, Laguna Pueblo: New Mexico
Prepared by: Ron Solimon

Definition and Scope of BIA's Present Role

It is difficult o define and identify the exact role of
the BIA on the Pueblo of Laguna Reservation. Perhaps the
BIA has more strings attached to the tribal governing
structure than are evident in an eight week intensive
study. The strings attached to the tribal government are
not very evident in the day-to-day independent action of
the tribal government. Secretarial approval of some of
council's major decisions and agreements with outside
entities is the most evident of any strings, and, as
indicated earlier, there isn't an overt hue and cry for
the deletions of 'secretarial approval clauses! from the
Laguna Constitution by the tribal council. The only
overt hue and cry has come from the tribe's outside
resource pecple who are not aware of the tribal govern-
ment's silent political tactics. Tor instance, $800,000
in back royalties has been awarded to the Pueblo of Laguna
from the Anacorda Mining Company. The agreement between
Anaconda and Laguna is awaiting the signature of the Sec-
retary of the Interior, at which time the mcney will be in
the complete control of the tribe. Council considers it
a mere formality and is impatient only with the length of
time that they have been waiting for approval, and recently
sent a delegation to investigate the delay. The money is
currently in an escrow account and has been invested in
fixed income securities. Perhaps if the agreement was
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denied anproval, only then would there be a great protest,
but for now the tribe is content to fulfill its legal role
3s a ward of the "mited States Government,

3IA's View of Laguna's Finamcial Status

The federal government ceems to bump into the Laguna tribe's
assets every time there is discussion of federal funding

for various nrojects that the tribe would like to undertake.
Ac ar erample -- when the Laguna Scholarship Program was
first initiated it was a Bureau policy that Laguna should
spend ils own money to educzie its own people. Several
tribal cfficials recognized the legal fallacy in the EIA's
vositisn and made their complaints known and as a result
changes were made. The Laguna Scholarship Prozram is cur-
rently administered by a very aggressive tribal member who

is largely responcible for cbtaining 1004 funding from BIA
Higher Education., The laguna Scholarship Program also has

a committee whe conduct vearly coniract negotiations with

tre Bureaun angd vho are also largely responsible for designing
the contract tc suil Iaguna Pyeblo's education needs. Hence,
3TA Higher BEducation is currently fulfilling its recponsi-
bility in providing money to educate the Laguna peopie.

Contracted Services

Tagura Pueblo has recently contracted with BIA for General
Assistance Program. The staff is composed entirely of tribal
nembers who adminisier the program at the local level. The
tribal government does not havc extensive supervisory control
over this program, but a more comprchensive social services
program is being considered wherein the tribe will undertake
more supervisory cortrol and be yresvonsible for administering
“he program. The Zaguna Scholarskip Program and the General
Assistance Program have to make reporis to the tribal council
at which time council 1rill make recommendations and praise or
adrmonich the ctoffs of *these propranms.

Contracted Services -- A YWorihwhile Step

Thus far in the tribe's experience with contracting BIA
services, they have witressed worthwhile extensions of their
self-governing powerc. A wmajor reason for the positive
experience can be cited in the tribetls use of educated,
qualified rembers ‘o administer the programs at the local
lavel, Since the staffs of the programs are entirely com-
posed of *ribal members, the tribal council has an added
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element of control over the operations of these programs.
The tribe will continue to have a valuable storehouse of
educated and qualified people to operate more contracted
services as time goes on,

Lamma's Relationship with the Area Office

One of Laguna's most prestigious and progressive leaders

is currently head of the Tribal Operations Division at

the Albuquerque Area Office. (See enclosed chart.) His
Jnb responsibilities allow him to work closely with the
tribe along with the other tribes he is responsible to.

He is also a member of the Laguna Planning Commission

where his cxperience and expertise are an asset to the
commission's role, Cther Laguna members currently £ill
“ey positions at the Area office and Asency levels. Another
tribal member has bheen an Area Director outside the south-
iwrestern region, and he is currently on the list of candi-
dates to £ill the now vacant Albuquerque Area Directorship.
In any case, it is almost certain that an Indian will fil1l
this post. In a sense, one could say that the Laguna Tribe
has a direct line to the BIA,

Conclusion

Laguna is only beginning to explore its potential. The
mrovailing conservative attitude of tribal council and the
tribe's contacts and resource people will continue to
serve as guideposts as Laguna extends its powers of self-
government. Maybe the BIA has a different blueprint.
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d. Oneida: Wisconsin
Prepared by: Gerald Hill

The relationrship between the BIA structure and the Oneida
Tribal Covernment are probably similar to most other
tribes, 1In certain areas such as Aid to Tribal Govern-
rert, Comorehensive Planning, JOM and Higher Education,
the tribe has assumed responsibility for administration.
This will significantly result in change in the role of
the tribe as a governing body because, until now, the
educatior nro~rams were cither administered at the Area
level or non-existent. It will not be possible to deter-
rmine the extent to which changes will be felt because this
will be the first vear the tribe has contracted such ser-
vices with the exception of the Aid to Tribal Government
orogram which is in its second year but is still a new
nrogran,

In one area the relationship of the BIA with the tribe is
almost totally inadequate. This is the relation of the

tribe with the Solicitors Office of the BIA. I have men-
tioned it before but it deserves mentioning again that the

Cneida Tribe is badlr in need of legal counsel knowledgeable

in Indian law. Such lack can be seen clearly in the prob-
lers ncw current with the Industrial Park,

Discussion

In the area of education, the tribe through JOM and Higher
Education programs has assumed a large, new responsibility
which historically has been administered at the Area BIA
level. The totals of these two programs approach one
million dollars and clearly define the tribe's aggressive
determination of the education of Oneida children.

Ther~ are four school districts in the immediate area of
the reservation which qualify for JOM funds. There has
been a great deal of cooperation between the tribe through
the Fducation Coremittee with these four school districts
and it is expected to contimue. Until 1970 there had been
a record of abuses but since then cooneration has minimized
them and it is expected to continue with the tribe control-
ling the adninistration of the funding.

In the ovinion of the Zducation Coordinator it is too
early to determine whether there will be any attitudinal
chanwes in the school district!s relations with the tribe.
She didn't anticivate any problems but felt that respect
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for the tribe by the school districts should increase
proportionally to the federal dollars which flow into
the school systems and are administered by the tribe,
a point with which I agree.

It might be stated at this point that a change of atti-
tude could b expected from all areas of local govern-
ment, not only school districts, when there is a reali-
zation that the tribe controls significant amounts of
money which could affect their econony.

To digress momentarily, in my opinion if the tribe were
to boycott the non-Indian owned businesses the township's
reaction would be very harsh against all Indians. I
have made this point before with regard to potential
political power of the Oneidas.

The current constitution contains the usual provisions

for secretarial or BIA approval of ordinances passed by
the Business Cormittee, however there have been no ordi-
nances passed within the last five years. Tribal business
is by resolution which requires only Agency approval. In
fact, approval of Council decisions is a matter of course.
With regard to ordinances, it seems unlikely that this
would become a problem unless participation by the general
membership were significantly improved. It must be
remembered that there has not been a quorum, seventy-five,
at the general semi-annual meetings for over five years.

There have been only two disputed decisions of the Busi-
ness Cormittee in recent years. One involved a tribal
decision to decrease a land assignment which the lessee
appealed to the Agency at Ashland. In that case tribe and
individual agreed to abide the Agency's decision which was
in favor of the tribe. In the second case, the tribe dis-
vuted an Agency decision to the Area Office in Minneapoclis
which ruled in favor of the tribe. Other than these two
disputes the Oneida government has a cooperative relation-
ship with the BIA. As the tribe assumes more responsibility
for administration of its programs it is conceivable that
the tribec will become more assertive regarding its decisions
which are appealed by individuals to the Agency, and BIA
decisions disputed by thc tribe which are appealed to the
next hizher level.

Responsibility for the development and preparation for the
conitracted services are delegated by the Business Council

to persons knowledgeable in the particular area, For
exarmple, budgets, criteria, justification and plans of
implementation of JOM programs are prepared by the Education

1Q}ZO




- 158 -

Coordinator. This person is very able and familiar with
the Burrau mechanisms and local bureaucracics and has
taken carc to develop the skills of the Education Com-
mittee cormmensurate with their new responsibilities. This
is totally necessary in view of the fact that close to one
million dollars‘will be administered by the tribe.

In other arcas the programs are rrepared by versons famil-
iar wvith the function of the program. However, there is
not the same degree of preparation for futuvre leadership
in the particular area. In fairness, it nrobably is not
possible to compare education with any other area since
the other programs are new and their current contracted
services are in amounts of less than $100,000.

Training of future leadership in most areas of tribal gov-
ernment is not perceivable. Although expressed by most
elected officials, in actual practice there seems to be
little active training for future leadership. In the past
this was perhaps justified. However, if the present
situation in this respect continues it will develop into

a significant barrier to future growth and capability to
stay abreast of increasing responsibilities. I make this
opinion knowing that such training is planned yet I, per-
sonally, am unable to perceive implementation of such
trainine. I'm also fully aware tha* it is much easier to
see problems than offer workable solutions.

Conclusion

The relationship of the BIA and the Oneida Tribe is one of
cooperation. YWhether or not this will change as the tribe
assumes increased responsibilities with regard to admin-
istration of funding is for future dstermination. However,
given the arpressive attitude of the tribe it is not incon-
ceivable that disputes could arise which could not be
decided within the Bureau at any level.

The most significant programs at this early date involve
educational funds, JOM and Higher Education, and this is
because the totals of these contracts aporoach one million
dollars. There are knowledgeable and qualified perons to
plan and implement the various prograrts, however, with the
exception of the Education Committee there are no perceivable
plans for training or improving the skills of others to
assume such planning duties. This, in my opinion, is a

weak link in the potential continuity of the government.

The Arency representative has an office in the Tribal Build-
ing and has an amicable working relaticnship with the tribal
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officials, However, the represcntative is responsible for
threc other tribes and to that extent his cffectiveness is
diminished. Another question this raises is what relation-
ship with the representative would be were the cooperation
less congenial or effective. The particular representative
at Oncida now reports to the tribe at their request only
but there are no decisions made by him which affect the
tribe to the extent that veto power by the council would be
of value.

The standard o” Sccrctarial or BIA approval of ordinances
is applicable by the Oneida Tribe's IRA Constitution. How=-
ever, the point is moot since business is by resolution
vhich does not require such approval, and resolution appro-
val is routine,

The lack of a quorum at the semi-annual meetings is another
oostacle since ordinances must be passed by a majority of
a quorum of the General Tribal Council as required by the
Constitution. Such quorum, seventy-five, has been lacking
for over five ,ears with the exception of a special meeting
regarding a judgment claim. Given this attitude it's not
surprising that business is by resolution. It does point
to a weakness, however, in that if relations with the BIA at
any level were less favorable lack of ordinances could
undermine enforcement of tribal law on the reservation. This
observation is further reinfcrced by the BIA Solicitorts
ffice's long delays in handing down vital decisions affecting
the Oneida Community's respect for their governing body as
a government.

I am unable to offer solutions at this point other than the
general recommendation to the Indian Lawyers Organizations
that they implement a massive program to educate Indian
Tribes as governments and as individuals to their lawful
richts. The Oneida Tribe is striving to grow and is suc-
cessful now but sorely limited in areas of legal counsel
wnprovided by the BIA, notwithstanding policy statements

to the contrary.

G174’




- 190 -

e, Chippewa-Cree: Montana

Prepared by: Robert Lafountain

Definition and Scope of the BIA's Role

The role of the BIA at Rocky Boy at rrcscent appears to be
onc of assistance in planning and administering programs,
projects and daily functions that will benefit the tribe.
The role docs not appear to be one of ‘director' as as been
the practiced role of the BIA in the past. BIA employces
seem to see their function as one of helping to carry out
the programs necessary to effective tribal government.
They seem to feel it is their duty to respond with assist-
ance according to the expressed needs, goals and desires
of the Tribal governing structure. There is an apparent
effort by most BIA positions to limit their actions to
those of an 'advisor' and not to act as 'manager?'.

But rermants of the old feeling still remain that the BIA
exists to 'rovern and control!' the actions of the tribe.
This opinion is, however, not the opinion of any major
portion of BIA employees at Rocky Boy. Most such employees
express a hope that sometime in the not too distant future
the BIA will be all-Indian staffcd or that there will be
no need for a BIA agency office because the tribe will be
competent to handle all its own affairs. T

The BIA at Rocky Zoy appears to make a determined effort to
solicit Tribal desires and goals with respect to the programs
under BIA control. The BIA policy is that Tribal priorities,
as expresscd by the Business Committce, will control which
direction BIA program funds and actions will go. The budget
monies are placed according to those expressed priorities.
The BIA sees the major priorities, as expressed by the Tribe,
to be of basically two types: development of human resources,
which involves developing capabilities of Tribal individuals
so they can become productive for the Tribe and which
includes adult voca*ional training; and development of nat-
ural resources, which involves maximum utilization of lands
for Tribal benefit.

The Superintendent's role is viewed as a 'protective!
position wvhose responsibility is to maintain trust respon-
sibilities and to use his BIA subordinates to assist the
Tribe in its social, political, cultural and economic en-
deavors (also to supervise over the BIA service functions),
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List of 'BIA Controlled' Prorrams Administered on the
Reservation (Mon-Contract Programs)

Administration of BIA Programs.
Soil and Moisture Conservation (has Indian Supervisor).

Range (has both non-Indian BIA and Indian supervision;
C'R resulations determine land use but the Tribe
can give priority recommendations that apparently
will b2 carried out by the BIA if such activity is
feasible; BIA generally handles leasing but con-
siders Tribal priorities.) '

*orestry (has non-Indian supervision; same CFR factors
and priority recommendation factors are con-
sidered as for the Range Program.)

Education (non-Indian officers; Tribal priorities not too
involved here.)

Credit (Indian BIA officer administering to benefit of
individuals who qualify.)

Employment Assistance (Indian officer).
Child Welfare (non-Indian officer).

Roads Construction (non-Indian officer; Business Committee
sets priorities as to which roads will
be built where and when.)

Road Maintenance (non-Indian officer).

Plant Managerment (non-Indian officer).

Under the above listed programs all supervisory employees
are BIA. As is demonstrated, both Indian and non-Indian
supervisors are included. The Tribe is generally involved
in the planning for funding of all these programs. The per-
centave of the total of the BIA funds involved is determined
according to the recommended priorities of the Business Com-
mittec. (This appears to be a practical method of determining
fundins allocations because it is the Tribe that is intended

as the beneficiary of these programs. As such beneficiary

- the Tribe should have this say-so0 as to how available money
should be used to benefit the Tribe to the greatest degree.)

A breakdowm of BIA Program funding is attached.
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List of Tribal-BIA Contracting Services
Housing Improvement Program (Indian Director).
Housing Owmership Program (Indian Director).

Law and Order (two BIA Indian police officers and three
Tribal police officers; one Tribal Judge
funded by BIA-Tribal contracts).

Social Services (one non-Indian BIA representative, one
Tribal representative).,

Summer Recreation Program (contracted with the Rocky Boy
School Board; provides a recreation oppor-
tunity program for students in the summer).

Summer VWork Study (provides work for students who attend
college to make money available to them
for college costs).

All of the above listed contracting services include Indian
Supervisors. All involve funding by the BIA under progranms
that are administered almost completely by the Tribal govern-
ment or its hired supervisors.

BIA Program Cperation as Related to Tribal Government Pro-
gram Operation

The Tribal government has very little to do with administra-
tion of the non-contracted programs. As stated above, those
programs are principally the responsibility, financially as
well as administratively, of the BIA. The Tribal Business
Committec only makes recommendations as to priorities as to
funding allocaticns in the non-contracted programs. (The
recommendations that are made do carry much weight, however,
since BIA's function ideally is to assist the Tribe.)

The BIA, in the operation of these programs, is guided in
its decision making by the Code of Federal Regulations and
by the BIA manual. The final decisions in these programs
are the responsibility of the BIA. The BIA attempts to
encourase a cooperative effort in this decision making pro-
cess by considering Tribal recommendations, but must stay
within the framework of the federal regulations and thus
retains control over the programs.

There are no formal reports on the progress of these pro-
grams that are required to be submitted to the Tribe but
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the info the BIA has as to program progress or status

is available to the Tribe or the Tribal members. Many
of the programs make individual reports that are avail-
able upon request. The individual program directors are
required to make reports to the BIA and those reports
are accessible by the Tribe. (The BIA at Rocky Boy
appears to have a closeworking relationship with the
Tribe with resmect to report availability.)

The contracting programs, as already explained, are ad~
rinistered by the Tribe instead of by the BIA as they were
prior to contracting. Becauseof this change to Tribal
administrative control the operation of the programs
involved has chansed somewhat. The major change has

been as to the responsibility of the program officials.
The responsibility is now more delineated under Tribal
control. The BIA no longer has control over the officers
in these programs. The Tribe decides who will supervise
and what methods of administration will be used. The Tribe
also determines how many administrative personnel will be
included. The BIA is left with very little control or
responsibility. Now the BIA, in these contracting pro-
grams, has the duties of assuring that contract agreements
are being met and of allocating what amount of funds go

to the programs and their administration.

The changes involved, however, have not changed the program
functions and effectiveness to any significant degree.

The contracted programs appear to be just as effective now
as they did under total BIA control. BIA technical assist-
ance is still available. BIA funding is still available.
The major advantage appears to be that the Tribe now has
more to say about how those programs will operate and,
therefore, Indian attitudes and Indian nature are more
effectively injected into the programs,

The contracted services are administered by personnel hired
or appointed by the Business Committee (in Social Services,
Law and Order) or by some of the sub-cormittees involved
(housing programs) or by personnel hired by the BIA (Law
and Order) under the contract. All of the administration
of these programs is ultimately controlled by the Tribe
subject only to provisions of the contracts.

Contracting has both beneficial and hindering aspects for
the Tribe. It allows Tribal supervision, direction, admin-
istration and better Tribal employment opportunity (to use
Indian people who can be selectively chosen by the Tribe).

And it often provides better services to Indians by Indians
who understang Indian problems, attitudes and needs.
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The primary complaints the Tribe has asainst contracting
are that total funding available is too controlled by the
BIA, that the amount of administrative funds is controlled
by the BIA and that the Tribe is required to open separate
bank accounts for money gained for that program. (The
Tribe must open-'a bank account, deposit money to pay for
the program initiation costs before the money is received
fron the government. This ties up limited Tribal money
which then cannot Y2 used until government money comes in
to replacc the Tribal money.)

Contracting appears to be a greater 'headache' for the BIA
that it is for the Tribe. The BIA, in contracting, loses
much control over supervision of the program contracted.
Many of the BIA rules and federal rules no longer apply
under cecrtain contracts. The BIA usually writes up the
contracts and has to supply contracting officers and con-
tracting officer representatives. The BIA has the duty of
assuring that contract terms are complied with. (This
might be difficult sometimes because the contracts often
appear too comnlicated to Tribal officials to be carried
out to the letter. So, applied as they often are, the
contracts mirht not be as effective as they are meant to
be.) Sore BIA employees in contracting services feel sub-
ordinate to Tribal control.

As a whole, it appears that contracting has been worthwhile
for the Tribe (probably for the BIA also since it is con-
sistent with the BIA attempt to assist rather than direct
the Tribe). Costs of administration of contracting services
at wocky Bny ar- probably adequately covered by allocated
funds and the programs appear effective. The BIA allows a
maximum of about 10% of the total allocated fund of any pro-
gram for administrative cost and no additional backup cost
is allowed for administration. There is probably no major
problem created at Rocky Boy by this nolicy, however. The
small size and population of the reservation means the
administrative functions are not so extensive in any one
program that allocated funding won'‘t cover it.

BIA-Secrctary of Interior Role as Related to the Tribal

Constitution

The Secretary of Interior, the Comnl! ‘oner of Indian Affairs
and the Superintendent are relied on ¢ very little review
or approval of Business Committee action. The Tribal Con-
stitution as amended in 1973 contains only about four or

five such provisions: Tribal land sales, leases, encum-
brances require authority of the Secretary and/or the
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Cormissioner of Indian Affairs; the minutes of regular
and special meetings are to be submitted to the Superin-
tendent and the Commissioner; a surety bond is to be
submitted by any new Secretary-Treasurer to the satisfac-
tion of the Commissioner, and any changes or amendments
to the Constitution and By-Laws must be approved by the
Secretary of Interior.

The Tribal Council is able to act virtually uninterrupted -
by required U. S. governmental official approval. Tae
Business Committee powers are renerally listed and there

is almost no mention in the Tribal Constitution of Secre-
tarial approval. The provisions that are included that
provide for Secretarial, Commissioner approval appear to
hinder Tribal overations very little if any. They appear
to be more beneficial as protective devices and as restric-
tions against illegal or improper procedure than as hind-
rances.

Comments and Sugpestions as to Tribal-BIA Relations

The Tribe often appears to desire a continued active role
of the BIA as to funding, administration of programs and
services needed by the Tribe. The Tribe as a whole often
gives the impression that funding, direction, technical
assistance and work output by federal offices must be con-
tinued or the Tribe could not operate effectively or inde-
pendently. Perhaps this is not a desire for continued
dependency but rather a fear of ineffectiveness should the
Tribe be subjected into a role of independence and *total!
self-governnent.

The fee’ing of many of the BIA employees, on the other hand,
is a desire for the BIA to get out of the role altogether,
Less dependency by the Tribe as it realizes its own poten-
tial is seen as the trend of the Rocky Boy government.

The continued existence of BIA services on the reservation
is seen as a 'necessary evil' at present, however.

My comment as to the two views noted above is that Rocky
Boy Tribe would have little to fear about acting as an
independent, self-omerating government entity after further
economic development of its resources and after updating
and revising its laws and Constitution. It does appear
that certain BIA services are a 'necessary evil! at present
but that situation could be remedied by a greater effort by
the Tribe to be independent (through more contracting

arrangements, %yeater assertion of the self-government policy,
more appropriations of Tribal funds for services and programs
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and thus (ull Tribal administration and control). At
present, however, it appecars that the Tribe has made wise
selections as to which programs should be contracted first.
These selections appear to be in conformity to the Tribe's
greatest neceds - Law and Order, Social Services and Housing
programs. The Tribe appears to have made these selections
so as to correspond with Tribal abilities to respond
effectively. The Tribe is not equipped technically or
finaneially at present to assume full control over some

of the existing BIA programs such as TForestry, Range, Roads
Construction and Maintenance, Plant Management and Soil and
Moisture Conservation.

If the Tribe should decide ‘o become more involved in
contracting of serviees, it would be practical to have a
Tribal Attorney partieipate in all contract negotiations,
i.e., in defining and inclusion of terms, provisions, parties,
funding sources, etc. Thus protection would be provided
against any possible BIA or other arency influence, coersion
that could create hindrances to Tribal objectives of the
contracts involved.

2.  Commentary

It is interesting to note from a reading of the student reports
that just as the tribes vary in terms of resources, structure of govern-
ment and so on, so the BIA structure serving the tribes varies accord-
ingly. And, just as we anticipated, the BIA contracting experiment has
had mixed resalts as seen in the student reports - with some tribes
having a very good experience with contracting arrangements, some
having a bad experience, and many simply not having had the oppsortunity
to make any valuable observations on the same. There is a definite
reversal of roles in terms of the BIA-tribal relationship which is evi-
dent in the student reports. As we noted in the introductbry remarks

to this section, hls%orically tribes were generally under the full control
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of local EBIA administrétors and the local agent, .in effect, ran the
reservation. It now appears clear that on nearly every reservation the
BIA works with and for the tribe rather than pursuing its own ends and
purposes without regaré to tribal input. Certainly there are exceptions
to this and students report instances vhere the BIA seems to be ignoring
tribal wishes or direction, but these instances are contrary to the gen-
eral change in attitude on the part of both the tribe and +le ZIA and

the mamner in which they view their relationship at the local level.

One aspect of the BIA-tribal relationship which was alluded to
in the introductory memo and referred to by some of the students was the

approval and review authority exercised by representatives of the Secre-

tary of Interior over actions of the tribal government. Basically this °
is an authority which is granted by tribes to representatives of the

Secretary of Interior by thc terms of tribal constitutions. As some of

the student reports make clear, the tribal constitutions, written along

the patterns of the IRA, by and large contain standard provisions which

define the powers of the tribal council while at the same time make it

clear that these powers are subject to the review and approval authority

of the Secretary of Interior. In practice this means that if the tribal .
council passes an ordinance or a tribal law,before this tribal law is

valid it must first be reviewed by the representativc of the Secretary

and approved. If such approval is not granted then, of course, the

tribal law is not valid. This process allows for appeal of the local

decision by either party on up through the office of the Secretary., Ve

have speculated that this process of, in effect, having a representative

of the Secretary oversee actions of tribal governments, while understandable -

~

0180

I A
oyt




-~ 148 -

in the context of the development in the 1930's following the IRA, in
the 1light of recent aevelopments must be seen as an intrusion or limita-
tion on the exercise or sovereign powers by tribal governments. In that

sense, then, it is 2 device which has outlived its usefulness.

However, these are theoretical considerations which view the
exercise of this power from a theoretical point of view, As some of the
student reports make clear, the tribal councils do not view this review
and approval authority as being a substantive check on their self-govern-
ing authority but simply as an aspect of the trustee relationship., Other
tribes do not see this as a problem since in practice it has not amounted
to a problem because the local representative of the Secretary does not
exercise this authority in an arbitrary manner or in a way which would
generate hostility of the tribal council. That is, the authority is
exercised in a judicious manner and provides something of a safety valve
on actions of the tribal council. In this role the local representative .
of the Secretary advises the tribe whether or not an ordinance or a pro-
posed ordinance does violate a federal law or the terms of the tribe!ls
own constitution. Consequently, tribes which operate along these lines
see the review and approval authority as a means of insuring the expertise

and advice of federal officials.

As with some of the other issues which the students focused upon,
this question of the relationship between the tribe and the BIA structure
on the reservation is one whichk calls for further study before valid
recornmendations can be made. Nevertheless, student reports and our own

analysis of the question have been helpful in defining some of the issues

which must be resolved in giving full consideration to the question. .
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F. The Indian Civil Rights Act and The Federal Government

The final issue which we asked the students to research and submit

reports on was the Indian Civil Rights Act (ICRA) and the tribal govern-

ment. Some explanation is called for in order that the reader might

understand why we have attached such significance to this question., Up

to this time we have looked at the overall structure of the tribel govern=-

ment, court system, efforts in economic development, inventory of governing

Services and relationship between the tribal government and the Bureau of

Indian Affairs, However, we felt that our analysis would not be complete

until we made some attempt to measure the impact of the Civil Rights Act

on tribal govermments,

The 1968 Indian Civil Rights Act (Public Act 90-284) ranks along

with or on the same level as the Indian Reorganization Act as an example

of significant legislation passed by the U. S. Congress going to the very

heart of the question of how Indian tribes govern themselves. Prior to

the enactment of this law there was no question that under the federal

law and decisions of the U. S, Supreme Court Indian tribes were not bound

by the Bill of Rights of the U. S. Constitution. This conclusion logically

followed from the recognition of the fact that Indian tribal governments

predated the U. S. Constitution and were not meant to be included within

the scope of the Constitution by the Founding Fathers. Historically,

then, Indian tribes have always been recognized as sovereign entities,

free to govern themselves in any way or pattern which they might wish to.

However, It also has been an unchallenged prineiple of federal law that
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the U. S. Congress possesses sole and exclusive authority to pass laws

defining the relationship between the U. S. Government and the Indian
tribes.

The reader will recall that the Bill of Rights, or the first ten
amendments to the U. S. Constitution, essentially defines the different
ways in which the federal government is restrained from exercising its

authority over U. S. citizens. Viewed from another perspective, the

|
|
|
i
Bill of Rights traditionally is thought to spell out the protections 1
which citizens have or the civil rights which they possess in relation ]
to their own government. Since Indian tribes were not bound by these i
governmental ;estraints, a tribal citizen had to look to tribal law for i

these kinds of protections. While each tribal society by tradition pos-

.
sesses a sense of what is just or unjust in relation to the kinds of ]
authority the governmenrt may exercise, these tribal concepts of justice A 1
have rnot always been consistent with the concepts of justice formulated
by the dominant anglo society. At any rate, these a.lleged inconsistencies
form the basis for congressional action resulting in the 1968 Indian
Civil Rights Act. As the very extensive legislative history of this Act
reveals, the Sentate Subcommittee on Constitutional Rights, which authored
the legislation, was impressed with the fact that their hearings showed a

lack of observance of tribal civil rights by tribal governments,

At one point the Senate subcommittee responsible for the legisla-
tion considered simply enacting a law which said in effect that Indian
tribal governments would be bound by the Bill of Rights of the U, S. Con-
stitution. This was put forward as a simple solution to the problem of

‘ 0488




- 171 -

defining exactly what kinds of govermmental restraints cught to be imposed
“on the tribes. This suggestion was expressly rejected by the subcommittee
and the existing legislation which spells out ten different classes of 1
restraint on the way in which tribal governments can exercise their powers
was adopted and constitutes the main part of the present bill. Briefly,
the Act begins by defining "Indian tribe", "powers of self-government®
and "Indian court", Title II of the Act begins by stating: "No Indian
tribe in exercising powers of self-government shall®, and then the Act
goes on to list ten different rights or restraints. These include such
things as freedom of press, freedom from unreasonable search and seizure,
freedom from double jeopardy, the right not to have to testify against
oneself in a criminal case, the; right t}) a speedy and public trial, etc.
Subsection 8 or Title IT contains the most general provisions which have
been the subject of ruch litigation and have been the basis for a lot of
tribal people misunderstanding the intent of the Acte Number 8 reads:

“No one in tribe exercising powers of self-government shell® (Sub. 8)
"deny to any person within its Jurisdiction the equal protection of its
laws or deprive any person of liberty or property without due process of
law®,

In summary one could say that the difficulty with this provision

from the tribal perspective is that while the anglc system has had two
centuries to define what due process and gqual protection mean in the
context of the anglo system of governmeni, the Act seems to requirs that
Indian tribes must make themselves aware of what due process and equal

protection mean in the context of tribal self-government virtually over-

night.
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Since the 1968 Indian Civil Rights Act was passed in April of
1968 there have been better than thirty lawsuits filed in the federal
courts against Indian tribal governments alleging violation of the Civil
Rights Act. By far the great majority of these lawsuits involve alleged
violations of due process and equal protection by tribal governments
and, as we point out in the explanatory memo sent to students on this
issue, generally boil down to problems involving election disputes,
enrollment in membership disputes and, in general, a denial of tribal
benefits such as right to land assignments. Students of federal Indian
law generally agree that there are deficiencies in this legislation and
commonly classify them under the following three general areas: (1)

Standards of review; (2) Jurisdiction; (3) Tribal immmity.

(1) By standards of review is meant the standards by which the
federal courts are meant to judge and review whether or not the particular
tribal action complained of violates the Act itself. The problem generally
arises in the context of the due process and equal protection violations.
The Act itself does not attempt to make clear whether federal courts are
to analogize rights contained in the Indian Bill of Rights to the U. S.
Constitutional Bill of Rights. If one concludes that the U. S. Constitu-
tion is the model, then in the context of any given case a federal judge

can turn to the case law under the U, S. GConstitution.

For example, if a complaining party alleges that the tribe violates
his rights of equal protectim because he lives in a district on the reser-
vation which, although it contains more population, does not have as many

representatives on the tribal council as other less populated districts,
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in effect such a person under the federal system could allege that he
was not properly represented since when he voted for his representative
to the governing body his vote did not have as much weight as the vote
of someone from a more sparsely populated district. Of course, this is
the classic "one man-one vote" case in which it is argued that it con-
stitutes a violation of onet!s right to equal protection of the law not
to have his vote weighted equally such that the representatives which he

is able to elect are unequal in number.

For the federal court which adopts the theory that the Indian
Bill of Rights is no more than a paraphrase of the U, S. Constitution's
8ill of Rights, this case in the tribal context would not present a
serious problem. Such a federal judge could automatically turn to the
court decisions under the U, S. Constitution®s equal protection clause
arrd follow the standards spelled out by federal courts in similar fact
situations. In effect, he would be requiring the tribal government to
follow or adopt the same standards that the federal government is
required to follow under the U, S, Constitution. However, and this is
very impartant, there is material in the legislative history for this
Act which would seem to imply that Congress did not intend that the
Indian Bill of Rights merely be or constitute a paraparase of the U, S.
Constitution®s Bill of Rights. The record indicates that the Senate
Subcommittee considered and rejected that proposition in favor of a
theory which would regard the Indian Bill of Rights as spelling out "sui
generis" rights and restraints which apply only to tribal governments.

This philosophy in enacting the law is based on the recognition that

0186’




- 17 -

tribal governments do have differing concepts of the way in which their
governments should act and Congress intended to respect this different
point of view in enacting the law while ensuring some mininal protection
for tribal citizen's rights. Under this school of thought a federal
Judge faced with a complaint under the Indian Civil Rights Act would

not automatically turn to what other federal courts have concluded in
similar fact situations brought under the U. S. Constitution but would
instead consider the case in the context of the tribe's culture and tra-
ditions and the tribal concepts of justice. Of course, from the Indian
point of view one can see that it makes quite a bit of difference which
theory or interpretaticn of law the federal court might follow., Those
federal courts following the theory which regards the Indian Bill of
Rights as a variety of the U. S, Constitution's Bill of Rights would
leave little room for tribal concepts of justice if in conflict with the
U. S. Constitution as interpreted by federal courts over the past hundred
and ninety years. On the other hand, any federal Judge adopting the "sui
generis" theory would be concerned with preserving the right of the tribe
to have a differing concept of what is equal protection or due process

in the context of a tribal custom or tradition. The federal courts them-
selves are a long way from resolving this fundamental question - as is
clear from an analysis of the court decisions to date under the Indian

Civil Rights Act.

(2) By jurisdiction is meant the definition of the range of
problems which a fed.era.l court will recognize as falling within the scope
of the Indian Civil Rights Act. In this general area there are two
recognizable issues now being debated. The easier to understand is the
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question of exhaustion of remedies, It is a principle of federal law

that in certain circumstances a federal court before granting jurisdic-

tion to hear a particular case ought to determine whether the camplaining

party has exhausted other remedies available to him. Several federal
courts have interposed this exhaustion of remedies requirement in the
context of suits brought under the Indian Civil Rights Act. Essentially
they require that a complaining‘witness show that he has exhausted his or
her tribal remedies prior to being granted the right to have the case
heard in a {ederal court. 'fribal remedies include not only trial courts
as well as courts of appeal, but also provisions which require that dis-

putes be brought before the tribal council or other tribal body for reso-

tion to hear a case until the complaining party produces evidence to show

that he has exhausted his trital remedies.

lution. FEssentially these coﬁrts are saying that they have no jurisdic- i
|

The other main subpoint under the jurisdictional question concerns 1
the question of whether cr not there are certain matters which are simply |
beyond the jurisdiction of the law because they are political questions 3
or, in the words of the court, "internal affairs of the tribe®. These i
include questions like setting the age limit for eligibility to vote in i
tribal elections or determinineg the blood guantum necessary to be eligivle %
for tribal membership or to hold tribal office. Basically this theory |

recognizes that these kinds of issues are essentially political issues

which ought to be decided on the basis of community concensus and ought

not to be a question for a ‘ederal reviewing authority.

(3) Tribal Immniiy. The 1968 Indian Civil Rights Act does not
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make it clear whether or not a complaining party can sue the tribe for
monetary damages resuliing or alleged to have resulted from a violation

of the Indian Civil Rights Act. Several courts have read into the law

a congressional waiver of the tribal immunity from suits for money damages
in the Civil Rights Act. However, the majority of courts seem to be fol-
lowing the well-recogﬁized principle of federal law that an Indian tribe

is immune from suit for money damagzes unless Congress expressly waives

Tribal immunity from suit is based on the recognition that

this immunity.
tribal governments as scvereign entities are in the same position as the
federal sovereign - and sovereigns have the recognized right to be immune
from suit. In addition, a policy consideration which is traditionally put
-forth is that if the government allows money damage suits to be filed
against an Indian tribe it may soon reach the point where a tribe would

be bankrupt as a result of suc.: suits, or at least have to spend a sizeable

part of their resources on attorney fees simply to protect themselves in

As one can see, Some of the issues involved in an examination of
tribal governments and the Indian Civil Rights Act can take on very com-
plex questions. We were r-i asking the students to get into any of these
complexities but rather to attempt to survey and pass on to us for pur-
poses of this study their analyses of the question. As the enclosed memo
to the students on this issue points out, we were asking the students to
examine the tribal consitution to determine if perhaps there are aty

|
1
i
i
court. i
!
i
i
!
|
|

inherent shortcomings in relation to the Indian Civil Rights Act and also

to relay back to us any examples of problems created for the tribal
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govermment in the exercise of governing powers by requirements of the

Indian Civil Rights Act. Finally, we asked the students for their own

recommendations as to how the tribe ought best to proceed to deal with

the Act.

TO: Student Researchers - Tribal Government Assessment
Project

FROM: Alan Parker
RE: The Indian Civil Rights Act and Tribal Government

This {inal memo is intended to briefly explore some potential
problems created for tribal governments ty the 1968 Indian
Civil Rights Acteee I would recommend that you review the
survey of caselaw on the ICRA distributed to you in the re-
search material binders. The parameters of some of the
issues such as election and membership disputes have already
been defined for us by this case law and I will enclose with
this memo a brief summary compiled last year for the Phoenix
area director.

As always, our first frame of reference should be the tribal
constitution. Most tribal constitutions drafted under the

IRA or its influence are deficient according to ICRA standards
of due process and equal protection in three key areas: (1)
definition of eligibility requirements for enrollment and
membership (2) establishing representation by district for
tribal councils (3) allocation of tribal land assignments.
In the case of membership requirements, our research indicates
that often equal protection problems are raised either by
restricting membership only to descendants of male members

or by requiring a higher degree of blood quantum for off-
reservation members. Of course, the one man-one vote require-
ment in apportionment of reservations is a familiar issue.
Some constitutions create ICRA problems by requiring that
land assignments of tribally held lands be contingent upon
such things as possession of trust allotments or a presently
existing agricultural operation. Where these requirements
have been incorporated into the constitution problems are
created.
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Briefly indicate whether your own constitution contains
the above or sinilar provisions raising potential equal
protection or due process issues. If there has already
been litigation with regard to this area, please describe
the fact pattern or attach copies of the pleadings or
court decision, if available. In addition to defining
the scope of the problem, describe how your tribe has
responded or intends to respond and whether additional
assistance may be called for.

As you can see from the ICRA caselaw survey, actions of
tribal courts have been the subject of very little federal
court action. Primarily, the issues have been right to
professional counsel in tribal court, jury trial rights
and imposition of jail sentences where the defendant is
unable to pay a fine. (Tate v, Short situation) Again,
if you are aware of any litigation as a result of court
action or the possibility of such litigation due to a
practice you have observed, please describe. (If you have
already done so in past reports, indicate your reference.)

The case of Johnson v. Lower Elwha Band (9th Cir., Sept. &,
1973) illustrates very well the problem created for tribal
councils by the due process requirements of the ICRA as
they attempt to exercise tribal powers in what can be called
a normal, every day transaction. In the course of deter-
mining whether a tribal member had lost the right to his
land assignment because he had sub-assigned it and moved
back to the city, the council, at least in the eyes of the
court, violated plaintiff's right to due process notice
and a fair hearing, Regardless of the merits of either
side in the controversy, what does seem clear was that if
tribal council had been able to receive the advice of
counsel familiar with the ICRA and the basic requirements
of due process the chances are that they never would have
been sued. Or, if sued, the case would have been perfunc-
torily dismissed.

Without additional research, I would like you to give some
thought to the kind of problem described above and compare
it with all that you have observed over the course of the
summer field work, Then, briefly summarize any similar
situation you may be aware of indicating where the tribal
council has or might have benefitted from competent and
timely adviee as to the requirements of the ICRA. Based on
your experience, what steps do you think could be taken to
alleviate the problem posed for the tribal government by
the ICRA? We do not assume that tribal governments should
not be required to exercise their powers in a fair and just
manner, but rather conceding that tribal councils are not p

0 - 0181w




1.

- 179 -

composed of highly educated persons for the most part and
that there might be real difficulties in understanding
exactly what the Act does require in any given situation,
what alternatives do you see to the tribe's being exposed
to expensive and destructive litigation for ICRA violations?

Student Reports

a, (Chippewa-Cree: Rocky Boy Reservation, Montana

Prepared by: Robert E. LaFountain

Equal Protection and Due Process as Related to Enrollment
and Membership Eligibility Requirements

eee The Tribal Ordinance and the Constitution are intended
to prevent unfair application acceptances and rejections and
at the same time to restrict enrollment to those Indians who
can qualify under those four requirements listed, These
documents do not restrict membership only to descendants of
male members. There are provisions, in those requirements
that relate to 'all members', 'all children', 'any person!,
and which do nor purposely exclude women members or any other
designated class of persons.

The Tribal provisions do not require a higher degree of blood
quantum for off-reservation members or applicants than for
on-reservation members or applicants. The designated quali-
fying blood quantum is one-half,

The Constitution provides for 'automatic' enrollment of all
members of the Rocky Boy's Band of Chippewas enrolled as of
June 1934 (when the Rocky Boy's Constitution was adopted
under the IRA). And it provides for automatic enrollment of
childrer born to members who are residents at the time of

the child's birth, Even non-resident members! children of
one-half Indian blood are automatically enrolled. There is
also a provision for Tribal election as a means of an Indian
of one-half blood or more and a Montana resident, not enrolled
elsewhere, to become a member.

The requirements listed would appear to protect all persons
involved in membership application filing to an equal degree
and would appear to allow due process in the handling of

©
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these applications. The fact is, however, that some
unfair and illegal actions related to those applications
do seem to occur. There have been complaints by a small
number of individuals who have filed for membership that
their requests for membership in the tribe have been
considered and rejected without any reason being stated
by the Businees Cormittze for such rejection. There

have been complaints by some enrolled Indian women that
they tried to enroll their children who were born in,
Havre, an off-reservation toun 30 miles away, and have
been refused membership for those children without a
reason (although Havre has historically been considered
‘on-reservation' for purposes of birth of children of
Rocky Boy residents). There have been complaints about
the ordinance provision that requires filing ot an appli-
cation to enroll a child within two years of its birth,
(The ordinance provision doesnt*t seem to allow exception
in case of mistake, inadequate representation of the
child by parents who are ignorant or naive of the require-
ment.) There have besen complaints about the Constitu-
tional provision (Art. II, Sect. 1(d)) which states that
a person shall lose membership if he is away from the
reservation for 10 years and fails to reapply fo:" mem-
bership. (The complaint here is that the Business
Committee applies this provision unfairly, inconsistently,
that it is not applied to some people who have ‘been
away' 10-25 years or that it is applied immediately to
others who stay away for 10 years.)

These problems of unequal protection and due process
violations do not appear to be consistently recurring
incidents. There are relatively few applications for
enrollment at Rocky Boy and most of the people who do
apply appear to be able to get a quick and fair reply
to their request. It does not appear to be a cosmon
occurence for any application to be rejected without
comment as to why. It is not denied that this problem
has occurred. The Enrollment Committee (Sub-Cormittee)
and Business Committee members appear quite aware of
the individual applicant!s right to a statement of
reason for any rejection. An effort is made to give
such adequate statement in cases of rejection.

The problem of child enrollment application rejection
when the child is born in Havre (because reservation
facilities are not adequate) appears rare also. This
problem appears to occur most often when there is a
question of whether the parents, or one of them, is
actually residing on the reservation. The problem here
might not be one of a denial of equal protection or
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due process as much as it may be a problem of the

parent applicant's not understanding that their children
may not be eligible unless at least one parent is a
member and is also a resident of Rocky Boy.

The major problem with regard to equal protection and

due process violations in enrollment situations appears
to be related to the provision for the loss of membership
after 10 years of non-residency. It is in this situation
that strict adherence or lack of adherence to established
ordinances or the Constitution has presented the greatest
civil rights litigation possibilities. (The Tribe has
not always given notice of termination of membership
based on this Constitution provision. The Council has
considered the 10 year provision adequate nctice and has
acted to terminate a few memberships. But additional
notice has usually been given anyway.)

Civil rights litigation is most likely to occur at present,
with respect to the 10 year provision, because of inaction
in application of that provision rather than because of
improper action of termination of membership. There are
100 plus requests for assignments by members at present.
Many non-resident members hold assignments which are nevar
improved nor used. Many of these assignment-holders
haven't even been on the reservation for more than 10
years. The Business Committee is placed in a position
whereby it is forced to acquire additional land for new
assignments or terminate unused assignments and enrollment
of the holders and members involved. At present the Com-
mittee appears to be 'putting off' any responsive action
to this problem and it is on this ground that high possi-
bility of civil rights action arises under the Indian
Civil Rights Act. Additional land has become extremely
difficult to obtain so the possibility of court action
based on inaction of the Committee as to the enrollment
situation is becoming greater all the time.

Equal Protection and Due Process as Related to Represen-
tative Selection

There is no problem at Rocky Boy as to the manner of
selection of Business Committee members. All 9 members,
including the Chairman, are elected at large at a gen-
eral election. There are no voting districts and there
are no representatives required to be chosen from any
particular areas. Each vote of each qualified voter

counts as one vote. The number of representatives
needed receiving the highest number of votes become the
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elected Committee members. The Chairman position is filed
for and the person receiving the largest number of votes
for that position becomes the Chairman. All members are
elected to four year staggered terms,

The type of election procedures defined here are provided
for in the Chippewa-Cree Constitution and in the Tribal
election crdinance. The Constitution (Art. IV) spells out
the candidate qualifications and filing fees. It provides
for an election board which conducts elections and declares
results, establishes dates of elections, and has the respon-
sibility or assuring that elections are conducted properly.

Article V of the Constitution provides for removal of elec-
tive officials in case of felony or misdemeanor convictions
while in office, provides for declaration of vacancy in
case of death, resignation, or permanent leave of the offi-
cial trom the office duties. There is also a recall provi-
sion for the Election Board to call a new election if 40%
of those who voted at the last election submit a recall
petition. (A Constitution is attached hereto.)

Prior to 1970-71 the Constitution provisions herein dis-
cussed were not so clear and districts were provided for.
The problem of malapportionment did come up. Unequal
representation was evident. Representation was initially
by a 6 district scheme. Then that was changed to 2 dis-
tricts. The problem of unequal representation continued
under the 2 district scheme so the Constitution was revie .
to provide for an at-large election procedure,

Equal Protection and Due Process as Related to Tribal Land
Assignment Procedures

One of the major land assignment oroblems has alrsady been
considered in the enrollment discussion above: too many
assignment requests, not enouzh assignable land, assignments
held by non-residents who €ail to improve or use the land,
and lack of action by the Tribal Council to terminate those
assignments when such termination would be justified.

Article IX of the Tribal Constitution contalins provisions
for land use. Under these provisions any enrolled member
not having a selection {assignment) can apply for one of
up to 160 acres. The Business Committee determines what,
if any, land is available, then determines whether the

applicant is eligible and decides accordingly whether to
accept or reject the application.
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Each assignee after approval is vrequired to improve and
use the land for 2 years prior to any final approval.
The Business Committee retains the right to cancel a
selection if an assignee allows the land to become run-
down. Provision for due hearing and reassignment to
another eligible member is included in this Constitutional
article. There is also a provision for just compensation
for any improvements by the terminated assignment and
gained by the Tribe or the new assignee.

Land not used for assignment purposes is to be used for
Tribal purposes. Tribal associations have first pref-
erence and individual members have next preference. (At
present the policy of the Business Committee is to recog-
nize association and individual use desires and to attempt
to terminate all non-member, non-Indian leases and issue
no more such leases. Then the Tribe could use that land
more exclusively for Indian member benefit rather than

to allow those benefits to remain minimal to the Tribe.)

Land assignment grants at Rocky Boy are not contingent on
possession of trust allotments (Rocky Boy is a non-treaty,
Presidential proclamation reservation). There is generally
no condition that the land assigned must be used for a
specific purpose. The major condition is that improvements
must be made and the land used to benefit the assignee or
the Tribe.,

A problem that is currently facing the Business Committee
is one of control or lack of control over leasing of assigned
lands by assignees .o non-members and/or non-Indians.
Individual assignees are cften influenced by non-member
or non-Indian money offered for lease rights to their
assignment. Some assignees have in fact leased to such
people under the assumption that the property involved
is theirs by assignment right, to do with as they please
(except to convey title). As a result the Tribe loses
much control over the use made of that assigned land.
And conflicts arise between the Tribe and the assignee,
between the Tribe and the non-member lessee, between the
assignee and the lessee as to who has control and who
has rights to the land and its use.

To alleviate this problem the Business Committee has
enacted the policy of associatior and Tribal member
preference to use and has also recently enacted a resolu-
tion clarifying this preference and notifying assignees
that the Tribal associations will have right of first

refusal to any assigned land the assignees desire to
leacse out.

v to——
“~
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A related problem in land assignment is the existence
ot a few assignments of over the Constitutional 160
acres. Most of these assignments appear to have been
made before such an extensive problem arose of too many
assignment requests and not enough land available for
assignment. Now the Business Committee, which has
authority to decrease the size of the assignments
involved to 160 acres, is pressured on the one hand to
maintain those assignments 'as a matter of right! of
those assignment holders and, on the other hand, of
relinquishing the assignees' holds to the maximum 160
acres. The Constitutional right of the Cormittee to
decrease the assignments accordingly appears clear but
historical, social, and political pressures make the
situation much more complex than it should otherwice
appear. As a result the Committee takes no action amd
therefore it is conceivable that civil rights litigation
could arise in the near future (based on an argument of
equal rights violations and failure of the Business
Committee to carry out its Constitutionally defined
duties related to land use).

The Tribal Court System and Equal Protection and Due
Process

The Court at Rocky Boy is an active court with respect
to misdemeanors by members on the Reservation but is
inactive in regard to civil actions. (Assertion of
jurisdiction and readiness to take actions is not one
of its strong points.) There are many court actions
initiated by the pollice system every week but very few
individuals bring any kind of civil claims (civil
rights or otherwise).

Very few Rocky Boy Court actions have ever reached any
federal court. The decision of the Trital Court is
historically the final decision of an action. Few
appeals are taken although at times it appears an

appeal is warranted and reversal appears highly probable.

One of the most unfortunate situations within this Court
System is the lack of law and order training or knowledge
by judges and police which often results in procedure
that is possibly illegal or unconstitutional. This
problem seems to arise from a lack of training sessions
prior to the officlials® assuming these power positions,
from a lack of qualification requirements that would
assure highly qualified, fair minded officials, and

from the non-availability of professionally trained legal
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advisors who could inform the officials of proper pro-
cedure and current applicable Tribal and Federal law.
(These procedure and Constitutional problems have b:en
discussed to some degree in Report No. 2, The Rocky Boy
Tribal Court System.)

The people also appear to lack knowledge of their own
civil rights under the Indian Bill of Rights. Since
there are no Tribal Attorneys or legally trained legal
services personnel readily available, the people are
never indoctrinated or informed of individual rights.
As a result, when civil rights are violated by police,
judges, the Business Committee, or by other Tribal
members the 'victim' often does nothing in the way of
affirmative legal action that would protect his rights.

The violations of rights by the Court system are not
violations of the right to professional counsel in Tribal
Court (although the Law and Order Code still has a pro-
vision prohibiting professional representation in Tribal
Court), or violation of a jury trial right, or sentencing
individuals to jail because they are unable to pay a
fine (since fines appear to be imposed 3* rates low
enough to avoid this problem or judges consider whether
certain fines would be appropriate or reasonable under
the circumstances). The most flagrant violations appear
to be failure to inform an individual of these rights
(nct intentional failures) or demanding a plez prior to
a reading of the rights. (It appears that these viola-
tions could be alleviated if counsel were available to
inform the judges of proper procedure and individual
rights!)

Violations by the police appear more common than Court
violations. Sometimes the police system at Rocky Boy
appears to be in a position of power application more
than it appears to act as the 'servant and protector?
of the people. Perhaps it is a matter of the police
without guidelines attempting to protect the people and
prevent crime by use of procedure the police feel is
proper. Perhaps proper methods have never been pointed
out to the police as a whole in training sessions.
Perhaps the 1968 Civil Rights Aet in conjunction with
the purpose of a police system has not been explained
adequately so as to prevent improper police procedure.
Regardless of what has given rise to the problem as to
police power application it appears evident that some
evaluation and restructuring of the police system,
through use of training sessions or updating or proce-
dure sessions would be appropriate.
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The police could be encouraged: to apply more humane
arrest procedures (to treat reservation members with
the same degree of respect the police give to non-
members or whites coming on to the reservation); to
bring complaints and the individuals involved before
the Tribal Court and then leave prosecution up to the
Court and any legal representatives involved (rather
than for police to become involved in arresting and
then prosecuting of individuals throughout the complete )
trial); to make a more deliberate effort to get Tribal

law and order codes updated and explained so as to gain

a better understanding of the laws the police must apply

(then police would have up-to-date Indian laws to apply

rather than being 'forced! to app.y federal laws or

state laws that seem to fit the situation); and to

make a more determined effort to recognize the impor-

tance of Triial Court jurisdiction over non-Indians and

1fugitives! on the Reservation rather than being so

quick to turn non-Indian arrestees or fugitives over

to State officials without a hearing in Tribal Court

first,

«

Comments

A number of times during this eight week project I have
been available to give advice, during Committee meetings
and at meetings with other Tribal and Govermment offi-
cials, as to what the Tribe could or could not do as
defined by the Indian Civil Rights Act. For instance:
advice as to a land owner's right of access, egress to
land surrounded by Tribal land; advice as to land assign-
ments, zoning, and land use codes; advice as to enroll-
ment rights; advice on proper court procedure and
rights of individuals. (Tribal officials appear quite
knowledgeable of the Tribal laws applicable to almost
any situation. It is in the area of Civil Rights and
other undefined, non-explained applicable !federal’ law
that the Tribe could benefit by readily available legal
counsel.) The advice and consultation requested of me
convinced me of the great need for a full time, readily
available Tribal attorney. The Tribe needs someone
available to go to for advice before Civil Rights vio-
lation problems do arise in the future. (In fact, the
Tribe could benefit from a full time attorney in many -,
other ways - economic development suggestions, handling
Tribal legal affairs generally, advice to individuals
and the Tribe that would prevent suits, defend and
prosecute for the Tribe on and off reservation, etec.)
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Recommendations

Besides the hiring by the Tribe of a full time attorney
who would do only Tribal work, I would recommsnd: that
the law and order codes be revised, amended, and updated
so as to better aid the pclice and court systems in
application of efficient law and effective court proce-
dures; that a reconsideration and re-evaluation of the
Tribal Constitution and by-laws be made so as to deter-
mine whether any changes or additions would be appropriate
for better defining or establishing Business Committee,
Coutt or police powers and limits; that training sessions
be made available on legal, court, and police procedure,
on the 1968 Indian Civil Rishts Act as applicable at
Rocky Boy, and to explain the Tribal Constitution and Law
and Order Codes to all newly elected Business Committee
members, tc judicial and law enforcement officials, and
to other appropriate and interested individuals,

be Oneida: Wisconsin

Prepared by: Gerald 1., Hill

The ICRA has had no application whatever on the Oneida
Reservation in Wisconsin. There have been relatively
few disputes and these have been amicably settled within
the BIA structure. One involved a land dispute in which
an assignment was to be decreased. The tribe and the
individual agreed to abide by any decision at the Agency
level, The ruling was in favor of the tribe and was
accepted by the parties, ending the dispute. Another
dispute involved enrollment in which the Agency refused
to recognize the enrollment of members by the Business
Committee (council). This decision of the Great Lakes
Agency was appealed to the Minneapolis Area Office which
overruled the Agency in favor of the tribe.

Another dispute which I had cause to be aware of was one
in which the tribe brought suit against a member to en-

force a land ordinance regarding sub-leasing and land use
by non-members. I have reported this case also in the
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report on Oneida Tribal Court System. In this case, the
tribe after waiting for close to a year for an opinion from
the BIA Solicitor's Office decided to bring suit to enforoce
the ordinance. To interject at this point, primarily when
land disputes arise the parties have been satisfied to
accept the decision of the Agency or Area. Whether or

not this will remain the case is not determinable, My
recommendation to the tribe on this point is to request

a study by the two Oneida law students to research the

area ard provide the council with informative data which
they can then use to anticipate future prob‘'ems of a sim-
ilar nature. Retwrning to this case, which also reinforces
the same point, the tribe brought suit in the local county
court on the advice of a local attorney. The fact that it
was decided at all set a precedent and thereby undermined
the tribe on the advice of an attorney, apparently weil-
meaning, whose knowledge of Indian Law was fundamentally
lacking. Whether or not this case could have been brought
on the basis of the ICRA is moot now.

As it relates to the Constitution, the due process
requirement has not been challenged. Article VI, Bill or
Rights, was added to the Oneida constitution by Amendment
VIII on June 14, 1969, approved by the Secretary Aug. 25,
1969, to provide that protection. However, in my opinion,
the legal weight of such amendment would aimost certainly
be less than the ICRA. Still, it reflects an awareness
by the tribal government of the need for such provision
in the Oneida Constitution. (See enclosure)

Since the tribe does not maintain a court system and at

present does not exercise its taxing powers the ICRA has
not produced problems here,

The Oneida Tribe has had no problems with the ICRA in any
respect. The one case which the tribe brought was an
error of tactical judgment based upon misinformation by
the attorney who represented the tribe. The deficiency
here is not with the tribe but rather with an attorney
whose knowledge, while excellent in other respects, was
absent with regard to Indian law., Disputes involving
reduction of land assigmments and enrollment which might
have had some application of ICRA have been settled
amicably at the Agency and Area level of the BIA. It is
not possible to determine whether this arrangement will
continue in the future but bares a need for study to
anticipate problems which might arise under ICRA. I have
recommended to the council that the two Oneida law stu-
dents be asked to research the area to provide information
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which the council could use to direct whatever lawyer
would represent the tribe,

I think it is imperative that the tribe be provided
guidelines along which policy may be drawn regarding
the retention of legal counsel, i.e., the tribe should
be able to direct an attormey to their needs. This is
based uron the assumption that neither Indian lawyers
nor npon~-Indian lawyers are or will be available in the
near future,

Finally, I have recommended to the tribal council that.
the law students be used to provide legal research data
in specific areas, e.g., tribal court systems, ICRA
problems, and lawyer/client roles. Membership require-
ments are standard to the Oneida IRA Constitution, and

- disputes in this or any other area co.ld change signif-
icantly if there would be change in the Constitution.
However, such change is unlikely given the present level
of tribal participation in the government.

ENCLOSURE

AMENDMENT VIII

A new article, Article ¥I, Bill of Rights, shall be added
to the caistitution.

ARTICLE VI - BILL OF RIGHTS

All members of the tribe shall be accorded equal oppor-
tunities to participaie in the economiic rescurces and
activities of the tribs, All members of the tribe may
enjoy, without hindrance, {reedom of worship, conscience,
speech, press, assembly, association and due process of

law, as guaranteed by the Constitution of the United States.
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¢, Pueblo of Santa Clara: New MeXico

Prepared by: Jody N. Folwell

Presently the major lega* problem Santa Clara is confronted
with is the granting o" membership to hal{ breed children.
The Santa Clara Constitution under Article 11, Section 1,
Sub-Section a, b, ¢ and d, states the conditions for mem-
bership:

'(a) All persons of Indian blood whose names
appear on the census roll of the Santa Clara
pueblo as of November 1, 1935, prov1ded that
within one year “rom the adoption and approval
of this constitution corrections may be made

in the said roll by the pueblo council with the
approval of the Secretary of the Interior.

(e} ALY persans born of parents both of whom
are members of the Santa Clara pueblo.

(¢) All children of mixed marriages between
members of the Santa Clara pueblo and nonmem-
bers, provided such children have been recognized
and adopted by the council,

(d) A1l persons naturalized as members of the
pueblo.!

The family o the Martinez's and persons similarly situated
brought the membership case before the Federal District
Court on denial of due process under the ICRA. The Mar-
tinez's state that they were denied the right of membership
due to the nonmembered status of their father, The father
is a member of another tribe. Traditionally the females
are not given the same rights as the male who marries
outside of the tribe; heritage is patrilineal. The
constitution is not clearly deLlnPd as to which sex

group can acquire or be granted membership. Under sub-
section (c¢) the sex grouo is not identified. Thus, the
original decision of membership is based on tradition.

The tribal council claims that the Federal District Court
doms not have Jjurisdiction over the case since the Mar-
tinezts have nct exhausted their iribal remedies.

T™he tribal council could have benefited from timely advice
as to the requirements o: membership under ICRA. The
council in my opinion would have taken great painz in

p——
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weighing the issue and the consequential monetary
damages to the council if timely advice were given,

The alleviation of the problems in the present case

is very 4if€icult to surmise, since the %ribal council

refuses tn acknowledge the violation of the Martinez's

rights under ICRA. The tribal council feels that as a

governmental power they should have the right to decide
membership,

The possibility of Santa Clara's granting membership -
to the Martinegz's and persons similarly situated would

be one solution. The granting of membership would,

though, raise other issues of tribal sovereignty. The

tribe under this solution would be acceding to another's
wishes by threats of litigation. Conrclusively the

tribal council would becorte puppets for aggressive

groups or persors,

Another solutior to the membership problem would be to
change the conditions of the membership requirements
under the constitution. This selution would also create
anaother acticn by the tribal council under intimidation.

The only alternative I see in delineating expensive and
destructive litigation for tribal councils under the
ICRA is to have a consent clauses placed in the ICRA.
The tribal governments would be given the option of
accepting the ICRA as is or denying its full contents.



d. Cherokee: (Oklahoma

Prepared by: Robert Steven Lowery

The two areas of specific interest here are concerned
with Tribal membership and elections. Tribal member-
ship really poses no problem since the membership is
open to all descendants of enrolled members and can
be established in the same way as heirship is estab-
lished ir® the state courts.

Elections, on the other hand, do pose some prablems,

as already pointed out, Unger the proposed constitution
the application of the one man-one vote rule has ob-
viously been broken and in talking to the solicitor's
office it is quite clear that they will not let that
part stand. -

In general most Tribal officials agree with the Indian
Civil Rights Act which is probably better suited to the
Oklahoma Tribes than others pecause of the lack of
reservations. Also considering the Act of 1906 the
Tribe has always been subordinated to the state and
would have probably had to follow those procedures
anyway.

There has been only one case brought under the Civil
Rights Act that affected the tribe. . . In the case
of Groundhog v. Keeler, 442 F.2d 674 (1971), it was
held that the Cherokee Tribe's method of selecting
the Principal Chief did not fall under the bill amd
that the bill limited only tribal government and not
the power of the Congress to change their status.,
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2. Commentary

Since this was the final issue that w were asking the students
to research over the course of the summer we did not receive as many
reporis on this question as we would have liked. The primary reason was
simply a lack of available time during which the researchers could respond
to the memorandum, As our discussion with the students and tribal repre-
sentatives at the evaluation session conducted at the close of the summer's
work revealed, this lack of respanse was not indicative of a lack of
interest on the part of either the students or the tribal representatives.
Many of the tribal leaders, particularly those who have had the experience
of responding to a lawsuit brought against the tribe under the Indian
Civil Rights Act, are all too aware of the difficulties created for tribal
governments by this law., However, it is not a question which can be dealt
with easily nor are there any simple recommendaticiis which could be made
to the tribes which they might implament in order to deal effectively with

the requirements of the act.

Despite the relative sparseness of reports from which we might
draw observations, there is one common point stressed by the students.
That is, it is in the area of coping with the requirements of the Civil
Rights Act that tribal governments can most use prefessional legal advice.
It is in the area of g}vil rights that tribal leaders cannot fall back on
their experience gained through working with the tribal government, Such
an experience cannot be relied upon to furnish guidelines in the more
technical aspects of constitu.ional law, an abstract and complicated

subject matter even ‘or experienceu attorneys.

0206




- 19% -

‘or example, subsection 8 of Title II of the I.C.R.A. requires
Indian *ribal governments to accord the right of due process and equal
protection in the exercise of self-governing powers. Traditionally,
constitutional lawyers speak of "due process" as being made up of the
“0llowing elements or “actors: (1) adequate not;ce; (2) opportunity
for full hearings; (3} a record of proccedings and (4) right to an

appeal.

These are general requirements which fit many different kinds of
situations but as constitutional law has developed they have been deter-
mined to be minimal requirements to insure "procedural” due process. A
lawyer advising a tribal council would have little difficulty in insuring
that these procedural requirements are respected by *he tribal council
in the course of an exercise of governmental action such as revocation
of a tribal member's land assignment. However, without such legal advice
the tribal council would be just as apt to prejudge the tribal memberts
rights in the matter and come to a conclusion without thinking it neces-

sary to give him an opportunity for a full hearing following adequate

notice of the hearing or insuring that a record which would point out
the reason for the council's decision is made and, finally, insuring
that the party has the right to some sort of appeal from the council
action. It is not that the tribal council would necessarily be proceed-
ing in an unjust manrer, but they would simply be basing their actions

orrs. oe..Se analysis of the tribal member's rights as opposed to

jd t

a technii: . legal analysis, From such a non-lawyer's point of view, it 1
it may be an easy matter to recognize that a particular tribal member has i
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lost his right to a land assignment as a result of a failure to maintain
residency thereon and the action of the iribal council in officially
revoking tﬁe assigrment in order that it may be available for someone
else is merely a formality for which there would igem to be no need for
the procedural niceties of notice and full hearing; By way of contrast,
the lawyer would be aware of the fact that although it may be a cut and
dried situation, nevertheless the council as a technical, legal matter
would be violating the principles of procedural due process to revoke
the tribal memberts right without going through the motions of granting
a full hearing. Ir such an instance and in many other similar kinds of
cases the availability of professional legal advice would be quite a
significant element in enabling a tribal council to carry out its gov-
erning responsibilities without running afoul of technical requirements

of the Indian Civil Rights Act.

Our student researchers were unanimous in recognizing this fact
as were the tribal leaders present at our evaluatioé'session. Here
again is an area where the analogy between a tribal council and a com-
parable governing body of a municipality is particularly appropriate.
The notion that professional legal advice is a necessity and not a luxury
for municipal governing bodies even in day-to-day operations is well
accepted by the non-Indian world. The city or county attorney is expected
to be present at all city council deliberations to offer his advice or
opinion as to the legalities of any particular proposed course of action.
It was the experience of our researchers that even those tribes with the

resources to afford a full-time attorney often do not use their legal
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staf? in the same way that a city council would. Many tribal councils

are conditioned to think that although the tribal attorney may respond to
requests for legal opinions generally, he is only available for litigation
and not “or full-time advice. O:i course a great many tribes simply do not
have the resources to pay Uor :ull-time legal services. This can be a
self-perpetuating cycle in that il the tribe had a full-time lawyer avail-
able they might be able to generate sufficient resources to be able to
a“®ord him, but without this kind of full-time legal advice often the

opportunity to generate such resources is lost.

In summary, we see that in the arca of the Indian Civil Rights
Act and tribal governments our initial assumption seems to have been borne
out., That is, the main difficulty presented for a tribal council by the

1968 Indian Civil Rights Act is simply one of understanding on the part

07 tribal leaders as to exactly what the Act does require in the course

o their day-to-day exercise of tribal power. The reason, at least ini-
tially, why there is such a difficulty in understanding what the act
requires is that the law essentially constitutes the imposition of a

" oreign" set of values and procedures onto the tribal ccmmunities. As

we suggested carlier in our aralysis 0 the "legal" shortcomings of the
law, the issue can be rediced to determining what standards federal courts
are to use in reviewing the actions of tribal governing bodies., If fed-
eral courts adopt an interpretation of this law which argues that tribal
standards as opposed to non-Indiar standards were meant to apply, one of

the major problems with the act will have beer cured.

In retrospect we can also see thar the law has heen useful, at
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least in a negative sense. That is, the law has been a device forcing
tribal councils to take a closer look at their procedures in order to
insure that the technical elemerts of the law are complied with. Many
tribal people will also agree, no doubt, that it is not a bad thing to
require that tribal councils treat cifferent segments of the community
in an equal manner and that decisions affecting peoplet's rights are made
a part ot the public record, with those adversely a’fected parties having
the cpportiiity to present their side of the case, If these kinds of
basic elements of fairness could be guaranteed without the deleterious
side effects discussed above there would no doubt be unarimous support

in the Indian community €or a civil rights law.
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IIT. OSUMMARY AND ECOMMENDATIONS

A, Evaluation of This Project

As has been stated earlier in this report, this "action-research
project to conduct an assessment of the institutions of tribal government!
was designed to be a broad research effort which would survey the whole
field of tribal govermment by focusing on several key issues in the area.
Each researcher was assigned the task of conducting an individual analysis
of his or her respective tribal government and writing a complete report
on his or her analysis. As administrators of the project we had assumed
the responsibility of compiling the individuwal reports in order that we
might issue a collective report of our research findings which would be
shared with all the participating tribal communities, researchers,
resource personnel and organizat{ons. Consequently, this collective
repory is not intended to constitute a seientific analysis of the

question but rather a statement coming from our team of Indian Lawyers

and law students basically to be taken for whatever it might be worth,

We felt that those tribal communities participating in this study

were themselves representative of the total range of problems and situa-

|

1

|

. i
tions which might be expected to be encountered on any given reservation. |
The tribes range from the numerically large to small commmities, from !
those with considerable resources to those with practically none, from |
1

tribes with highly developed and sophisticated governmental systems to l
1

those with 1ittle more than a functioning tribal council. We also inten- |

tionally included several of the pueblo communities in New Mexico as well
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ac several of the Indian tribes from Oklahoma, tribes in P, L. 280 states

and those in non-P. L, 280 states,

In the context of attempting an evaluation of the project itself,
from an administrative point of view several observations can be made,
As a follow-up on this summer's experience ‘he Amevrican Indian Lawyer
Training Program plans to establish a legal intern program for nacive
American law students on a year round basis: A joint funding commitment
has been received from the Bureau of Indian Affairs and the Office of
Native American Programs, HEW., Present plans are to implement the project
with three separate classes or groups c¢f interms - the first group to
commence participation in the project beginning in the winter-spring of
1975, 3Basically the classes will be divided into those students who are
able to cspend part of the academic year on a clinical type program during
which time they will be classified as full-time students and receive
2ither a partial or {ull academic credit for their ef{forts. The second
class o7 students will be those who for one reason or another are not able
to participate during the school year itself and thus their only available

time to work on such a project would be during the sumer monihs,

Many law schools in the county have broadened their ideas ¢ cur-
riculum to }nclude ¢clinical or field experiences which take place away
from the classroom as a recognition that this type of experience can be
a valuable supplement to the traditional law school course of studies.
Consequently we are in the process of designing an intern project which
would meet requirements imposed by the various law schools as a prerequi-

site to granting academic credit ror such clinical werk., We are convinced
gr
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that the Indian law student, if he or she intends to devote a professional
career to working with Indian communities, can benefit greatly by an oppor-
tunity to spend part of the three years of law school gaining an idea of
what the legal needs of Indian communities really involve. In addition,

by taking advantage of the opportunity to spend the spring or fall academic
semester in such a field project; a law student would have a great deal
more time than the eight wéeks which were avﬁilable to our summer interns
and thus be able to follow up on research efforts which a summer's experi-
ence would only allow time to touch upon. As administrators of both the
past summer!s project and the upcoming year-round intern project, we hope

to be atle to apply the many lessons which were learned during the summer,

1. Organization
This summer we found that a problem shared by nearly all of the law

students was that they did not have a firm idea of the kinds of legal
problems which were considered priority items by tribal leaders in the
communities they went to prior to going to those communities. It would

be a relatively simple matter to accomplish this by providing an oppor-
tunity for the students to visit the communities for one or two weeks
prior to attending ar orientation and training session. At the training
session the interns could prepare themselves in the specific legal areas
which relate to the kinds of problems they will be working on during their
field experiénce. Actually such an approach entails an entirely different
purpose for the intern project. That is, the summer's effort from the
outset was an attempt to perform a survey which would give us a picture

of the various tribal governing institutions, whereas the follow-up year

round intern project has as its primary purpose legal training for the
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intern and secordarily the furnishing of a service to the tribal conm-

munities wherein interns will be placed.

We feel that the advantage to be gained by having the interns
select and concentrate their efforts on specific legal problems involviag
the communities they will be placed at is simply that the burden of pro-
viding substantive direction to the interns becomes much more manageable
from an administrative view as the students! efforts become more specific
and defined. Just as importantly, focusing on specific legal issues will
allow for a natural measure of the student's accomplishment during his
participation in the project. That measure will be the degree to which
the student can realize some of the success in solving these kinds of
legal problems. Just as the students may thus measure their individual
success, so the project administrators may be able to point to project

successes,

2. Direction

As a corollary to the basic change in organization for the intern
project described in (1) above, we realized that a different degree of
supervision and direction will need to be provided to the interns. Whereas
with the summer project the students were more or less on their own, in
performing a field evaluation if the student is going to be asked to work
on specific lezal problems for a tribai community he will need to work
much more closely arxd perhaps even under the direct supervision of an
attorney. It would be unrealistic to expect even the most talented and
energetic law student to engage in legal research involving actual legal
problems of the tribal community without being able to rely upon the ad-

vice and supervision of an experienced attorney.
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B. Recommendations

In initiating this project we had originally hoped to be able to
identify fairly specific kinds of items in the area of tribal government
which would constitute recommendations for national Indian organizations,
the Bureau of Indian Affairs and like federal agencies. We felt that as
the law students conducted their evaluation of the governing institutions
these hoped for specific items might emerge from the study as issues

recognized by all of the tribes in cormon,

In addition, as we mentioned in the initial section of this report,
a common theme to our evaluation of the tribal governing institutions was
the on-going adequacy of tribal constitutions in light of the changing
circumstances which the findin gs of our researchers would reveal. We
hoped that by focusing on the question of constitutional deficiencies one
could perhaps begin to get a picture of where the I.C.R.A. pattern and

tribal constitutions need reform most.

As the study progressed we were forced to realize that our expec~
tations that specific recommendations could be made were simply not
realistic. The total situation confronting tribal governments today is
much too complex and the tribes too diverse for such an approach to be
valide In a general sense, however, we can feel confident in spelling
out in broad terms the need for the development of several programs which
would begin to address the multifaceted and complex prob.ems pointed out
by our stwdy.

1. Tribal Government Resource Center

The establishment of a tribal government resource center is




- 203 -

the primary program recommendation. As the student reports made clear,

one of the real needs of Indian tribal governments is for technical assis-

tance in properly developing and exercising tribal governing powers. No-

tably absent from the array of services provided by federal agencies and

private groups is program effort which would attempt to advise and assist

tribes in just this very manner, Such a service should encompass not only
technical assistance directly to individual tribes but the systematic
organization and compilation of research data in the area. Our suggestion
is that such a research and resource unit be created to specialize in such
a function. The unit could begin systematically collecting information

on how tribes have best exercised powers in a given number for fields such
as taxation, zoning, regulation of business enterprises, protection of
natural resources, and so on. A packet of materials could be developed
in each separate field which would then be made available to tribes re-
ouesting assistance and perhaps even model sets of tribal ordinances could
be written up which, if furnished to tribes, could be available for modi-

fication to meet their own individual needs.

2. Development of Evaluation Standards

A related problem for tribal governments is the lack of stan-
dards by which they could measure whether or not the various agencies
providing services to them weré functioning in the most effective manner.
The same observation is true of the tribes' own governing institutions. It -
is interesting to note that comparable kinds of qualitative mechanisms and
services are available to runicipal governments or local governments under
the state systems. This would seem to imply that it would be a useful lead

for tribes to investigate the same and to see what might be learned therein.
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C. Conclusions of N.C.A.I. Workshop on Tribal Government - 3lst
Annual Convention, San Diego, California (October 24-27, 1974)

;
l
1
|

This writer participated in the recent N.C.A.I. convention as
workshop panel moderator on tribal government. In that capacity I was é
asked to assemble a panel of persons who would be able to examine the ‘
question of the tribal government from the different relevant perspectives
and come up with recommendations or resclutions which !I,C.A.I. could then
adopt as programs for the coming year. Materials developed as an agenda
Tor this workshop which also identifies panel members and their backgrounds
are attached to this report as appendices. The vailous specific recom-
merdations coming out of this panel are discussed below, As would be
expected, these recormendations and the rationale for them strongly rein-

force the research tindings of this research project.

1. Analysis ot Contracting

Members of the workshop panel and those participants of the
convention attending the workshop €elt very strongly that the question of
contracting should be exhaustively analyzed by a non-federal organization
ard rerorts cn this analysis made available to the various tribes. It
was felt that contracting could bhe a very valuable mechanism for many
tribes, not only te increase the level of self-government but also to
rravide an administrative base Tor ‘he tribal functions. However, it
rust also be recognized that contracting as explained and proposed by
“ederal oiTicials of the BIA was done so “rom their perspective and his-
tory has shown that the BIA's point of view has not always been consistent
with or even in the bes® interest of the tribes. In any event, it simply

seemed 1like a worthwhile and wise endeavor to suggzest that 1l.C.A.I.
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assume the reSponsibility o.” conducting an evaluation of contracting so
that those tribes who have not yet entered into these kinds of contracts
would know of the range of options available to them and that all tribes
have available to them an evaluation of how contracting has worked in a
representative number o tribal situations. It was also recommended
that M,C.A.I. approach the Burean of Indian A:Tairs for a contract to

perform this evaluation of the contracting process,

2. Monitoring BTA Support for Tribal Court Systems

The workshop also recognized the critical nature of the role
Which tribal couris have been asked to play in the development of tribal
sel’-determination. Many tribal leaders are aware of the fact that the
tribal court has lcng been a neglected institution, both under BIA control
and under tribal control, with the result that in mary cases tribal courts
were simply not up to the scope of the demands being placed upon them at
rresent, That is, for those tribes taking a much broader review of tribal
governmernt and 4hat their own tribal government would be doing, it is only
logical Lo point out that the tribal government, without an effective court
system to implement and carry cu® tribal law is really weakened, To its
credit, the BIA has recognized the fact that tribal courts do need a greater
level o° support than they have received in the past and the Bureau has
sonsequently been directing more attention to this area. It was reported
by participants at the workshop that the BIA had taken upon itself the
role o maintaining a training program for Indian tribal cow-t Jjudges which
was to be initiated in the near future. It was therefore a recommendation

o7 the tribal government workshor that N.C.A.I. monitor this training

[ I
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program as conducted by the BIA to insure that those tribal judges parti-
cipating receive the degree of training which is commengurate with the
demands being placed or their court systems. As part of this recommenda-

tior the workshop also recornized the fact that the relationship between
tribal courts and local units of state government couri systems was an
area which would require much attention. In the rast the relationship
between tribal and state courts has been pracstically non-existent with
the result that oftentimes tribal courts ignored requests tor enforce-
ment of the state court judgments and vice versa. It does not require
any deep analysis to realize that this situation if pursued would not

be beneficial to the tribe or the state. Consequently it was recommended
that NCAI explore ways of studying and publicizing expeéiments and
interrelationships between tribal and state courts which various parti-
cipants in the workshop were familiar with, A listing of such expé;iences
was made for the benefit of !CAI officials.

3. Training for Tribal Leaders on Jurisdictional Relationships
Between Tribal Governments and Local Units of State Government

‘Jorksnhop panelists recognized that a serious and persistent
problem for local tribal leaders was the lack of understanding by both
tribal people and local state governmental personnel of the proper rela-
tionship beitween Indian tribal governments and those neighboring units of
the state government. For any one at all familiar with local non-Indian
sentiment in the communities nreighburing reservations, it would not come
as a surprise to hear the great lack of understanding as to the actual

Jlegal status of Indian tribal governmenis., All too often local people do
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75t understand that the tribe has a right to operate as a semi-sovereign
sel“~governing unit and that the implications of the tribe*s operating
in such a manner are that neighboring unite of the state government must
necessarily recognize tribes as such. Instead, the notion persists among
members o the non-Indian communities that Indian tribes are simply wards
o7 the federal gouvernment without any real powers or responsibilities

o’ self—governﬁent. It was recommended to NCAI that they investigate
ways of setting up t;aining or workshop sessions on the local level for
tribal leaders and also possibly for leaders of the non-Indian communities
ir order that ﬁhey might explor~ in concrete terms just what tribal selr-
rovernment means., Such an education process would, of course, benefit

the lccal tribal people but should also have the effect of dispelling

any false notions presently held by non-Indian communities and which now
form the basis of potential controversy, i.e., political backlash. (See
also: South Dakota Report on Intragovernmental “elationships - listed

in Bibliography)

L4, Creation of Training Models for Development of Tribal "Manage-
ment Capabilities®

The panel recognized the serious problem posed for many tribal
governments by their lack of management capabilities. These problems
simply do not have to exist since the acquiring of experience and ability
in the management and administratior. area is basically a matter of locat-
ing and training personnel. However, many tribes are handicapped by the
fact that they do not have the experience to know where to start or how
to go about concentrating on this problem. Workshop panelists and parti-

cipants felt that it would be 2 good way to begin to meet this problem by
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developing training materials and model management plans which could be
distributed to tribal governments which might form the basis for their
discussion at the local level as to what was possible and desirable in

*he development of their own management capabilities.

5. Support for Tribal Governments Located in P. L. 280 States

Panelists at the workshop rscognized that those tribal govern-
ments located in P, L. 280 states faced special problems insofar as their
achieving recognition of self-governing rights. That is most tribes
were all too often mrdened with the proposition that Public Law 280 had
effectively withdrawn “rom them many areas 2°¢ jurisdiction with the result
that those tribes could not truly “unction as self-zoverning units.
Leaders of P, L, 280 tribes weée requesting assistance from NCAI in pri-
marily two areas, that is, strategies for retrocession from the effects
of P. L. 280 and strategies in developing a favorable interpretation of
the law., P. L. 280 had been amended in i968 to allow those states which
had assumed it to retrocede or in effect give jurisdiction back to the
tribal governments in the areas they had assumed it from under the origi-~
nal version of the law., However, many tribal leaders recognized that
“his was a very politiecal question on the state level and they were
asking NCAI to help them devise strategies of attacking the question from
the politicalppoint of view. That is, how they might begin to lobby at

the state and national levels for retrocession.

In the other area oi the interpretation of the scope of P, L. 280,
panelists at the workshop pointed out that under one theory or the law

r

+ L. 28C did rot withdraw many areas oi jurisdiction or governmental
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a

authority from tribal governments but simply conferred the power on the
states to act in those areas, with the result that there was concurrent
jurisdiction - or jurisdiction was shared by both the state and the tribe
with respect to the specified areas. However, this theory is not commonly
accepted by state courts nor has it been fully litigated in the federal
courts. As to this issue, the P. L. 280 tribes were requested that
NeC.A.I. help them by devising in effect litigation or judicial strategies
for insuring that the most favorable interpretation of this law is even-

tually arrived at in the court systems,

022’?" )




- 210 -

APPENDIX A

PROPILES ON INDIAN LAW STUDENT RESwARCHERS

Urban Bear Don't Walk

Tribal Affiliation: Crow Indian Tribe, Montana

Married, three children

Attending University ot Montana School of Law, Missoula, Montana
Anticipated Date of Graduation: dJune 1975

Undergraduate: Montana State University, Bozeman, Montana; Accounting

Harry J. Buckanaga

Tribal Affiliation: Sisseton-wWahpeton Sioux, Sisseton, South Dakota
Age: 25

Attended University of Minnescta School of Law, Minneapolis, Minnesota
Undergraduate: Dartmouth College, Hanover, New Hampshire

Jody Folwell

Tribal Affiliation: Santa Clara (Tewa), Santa Clara Pueblo, New Mexico

Age: 731; Married, two children

Attended Dickinson School of Law, Carlisle, Pennsylvania

Undergraduate: University of New Mexico and College of Santa Fe;
Elementary and Secondary Education

Carole Ann Hart
Tribal Affiliation: Rosebud Sioux, Rosebud, South Dakota
Attending University of South Dakota School of Law, Vermillion, S. Dakota

Gerald J. Hill

Tribal Affiliation: Oneida Indian Tribe, Oneida, Wisconsin

Age: 137; Married

Attending University of California School ot Law, Davis, California

Anticipated Date of Graduation: June 1976

Undergraduate: California State University, Northridge, California;
Linguistics

James Hofbauer

Tribal Affiliation: L'Anse Chippewa, Keweenaw Bay, Michigan

Age: 25; Married, one child

Attended University of Michigan School of Law, Ann Arbor, Michigan
Undergraduate: !Northland College, Ashland, Wisconsin

Robert E, LaMountain

Tribal Affiliation: Chippewa, Turtle Mountain Reservation, Belcourt, N. D.
Age: 28; Married, one child .

Attending Loyola University School of Law, Los Angeles, Caiifornia
Anticipated Date of Graduation: June 1975

Undergraduate: Montana State University, Zozeman, Montana; Government
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Robert Steven Lowery

Tribal Affiliation: Cherokee, Tahlequah, Oklahoma R

Age: 24; Married, no children

Attending University of Tulsa School of Law, Tulsa, Oklahoma

Anticipated Date of Graduation: June 1976

Undergraduate: California State College, Dominguez Hills, California;
Politieal Seience

Arthur Maillet

Tribal Affiliation: Paiute/Shoshone, Walker 2iver, Nevada

Attending Golden Gate University School of Law, San Francisco, California

Anticipated Date of Graduwation: June 1976

Age: 28; Single

Undergraduate: Pasadena College, Pasadena, California; History, B.A.
Pennsylvania State University, M. d.

Hilda Ann Manuel

Tribal Affiliation: Papago, Sells, Arizona

Age: 24; Single

Attending University of New Mexico School of Law, Albugquerque, New Mexico
Anticipated Date cof Graduation: June 1976

Patrieia Quirk

Tribal Affiliation: Quechan Indian Tribe, =t. Yuma, California
Age: 38; Widow, three children

Attended University of Califnrnia School of Law, Davis, California
Undergraduate: Chico State College, Chico, California

David Ricketts-Kingfisher
Tribal Affiliation: Cherokee, Tahlequah, Oklahoma
Attending University of California School of Law, Berkeley, California

Jimmy Shorty

Tribal Affiliation: KNavajo Indian Tribe, Window Roek, Arizona

Attending University of New Mexico School of Law, Albuquerque, New Mexico
Anticipated Date of Graduatinn: June 1975

Undergraduate: St. Joseph's College, Rensselaer, Indiana; Geology

Ron Solimon

Tribal Affiliation: Laguna Pueblo, Laguna, New Mexico
Age: 23; Married

Attending University of New Mexico School of Law
Anticipated Date of Graduation: June 1976

June Webb

Tribal Affiliation: Nez Perce Tribe, Lapwai, Idaho

Age: 24; Single

Attended University of California, Hastings School of Law, San franeisco,
California

Undergraduate: University of California, Berkeley, California; Sociology
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Bureau of Indian Affairs

APPENDIX B

INDIAN RESIDENT POPULATION AND LAND DATA

Statistics
Dec. 24, 1974

Indian Original Actes 1IN
. Resident Area of Trust
Location Population Reservation Land Report
(1973) = (1934) (1973) ==

Belcourt, North Dakota

Turtle Mountain Reservation 7,385 458,700 68,907
Cheyenne-Arapaho Tribe

Concho, Oklahoma 4,200 4,294,460 91,202
Flathead Reservation

Salish & Rootenai Tribes 2,955 1,248,000 612,845
L'Anse Band

Keeweenaw Bay, Michigan 404 - 10,109
Nez Perce Reservation & Tribe

Idaho 1,505 760,133 87,475
Quechan Tribe

Fort Yuma Reservation, Calif. 856 25,622 9,246
Rosebud Reservation

South Dakota 7,538 3,228,161 933,536
Sisseton Reservation

South & North Dakota 2,434 918,780 106,009

* These figures indicate total Indian resident population without

distinguishing between tribal members ard non-members.

** These figures indicate acres in trust, not actual acreage within

reservation boundaries.
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The following figures were Submitted by student researchers:

Irdian Tribal Acres

Locati Resident Member- in

ocation Population ship Trust
Chippewa~Cree

Rocky Boy Reservation 1,600 2,200 107,613
Paiute~Shoshone
Lone Pine Band

Owens Valley, California 150 237
Papago Tribe

Arizona 9,000 3,000,000
Pueblo of Laguna

New Mexico 5,200 4,800 425,000
Oneida Tribe

Wisconsin 2,700 7,000 65,000

Pueblo of Santa Clara
New Mexico 1,204 42,737
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APPENDIX C

ALBUQUERQUE TRAINING SESSION: OUTLINE OF
DISCUSSION ON TRIBAL CONSTITUTIONS,
TRIBAL POWERS OF SELF-GOVERNMENT AND
THE INDIAN BILL OF RIGHTS

Legal Foundations of Tribal Governments-Constitutional
and non-Constitutional Tribes

A.

The Indian Reorganization Act - History and Purposes

l. §l6 - general structure and development of
tribal constitutions under IRA

2. &§l7 - corporate charters
Non-IRA Constitutions

1. Pursuant to specific federal acts (e.g., Okla-
homa Indian Welfare Act, Alaska Native Act)

2. Independent of specific federal statutes

Non-Constitutional Tribes {(i.e., 16 Pueblos of
New Mexico)

General Role of the Secretary of Interior
l. Preparation of tribal constitutional provisions
2. Supervision of constitutional elections

3. Review and/or approval of constitutional provisions,
tribal legislation, and official tribal action

4, Opinions of the Solicitor

The Source and Scope of Tribal Governmental Powers

A.

General Sources of Tribal Power
1. Doctrine of inherent self-governing powers.

2. General Federal Statutes (e.g., 25 U,S.C. §43-
transfer of B.I.A. functions to tribes: H.R.
10294, "The Lanpd Use Planning Act of 1973").
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Specific Federal statutes (i.e., federal

laws conveying various rights and powers to
specific tribes, e.g., tribal land consolidation
acts)

The IRA and tribal constitutions - the confirma-
tion of inherent and stacutory powers

General Limitations on the Scope or Exercise of
Tribal Powvers

1.

General Federal Statutes (e.g., the Non-Inter-
course Act, 25 U.S.C. §177; the Trader Acts,

25 U.S.C. §§261-264; Leasing Regulation Acts,

25 U.s.C. §§391 et seq.: General Crimes Act,

18 U.S.C. §§ 1152; Major Crimes Act, 18 U.S.C.
§1153; Liquor Laws, 18 U.S.C. §§1154-1156, 1l1l6l;
P.L.-280, 18 U.s.C. §ll62, 28 U.S.C. §1360).

Specific Federal Statutes (i.e., Congressional
restrictions imposed on particular tribes. e.g.,
§§26 and 28 of the "Curtis" Act of June 28&, 1898,
30 Stat. 495, respectively rendering the laws of
the Five Civilized Tribes unenforceable in federal
courts and abolishing the tribal courts of those
tribes).

Indian Bill of Rights, 25 U.S.C. §1302, and the
application of modified federal constitutional
standards to official tribal action affecting
members and non-members of the tribe.

Tribal Constitutional Limitations (e.g.; (a) the
failure of tribal constitutions to spell out
inherent powers vested in the tribal council;

(b) the cumbersome procedures for constitutional
amendment; (c) the approval power of the Secretary
of Interior over constitutional amendmants under

25 U.S.C. §476 as to IRA tribes and 25 U.S.C. §2

as to non-IRA tribes; (d) the review or approval
power over tribal ordinances delegated by IRA

and n>1-IRA Constitutions to the Secretary; and

(e) the incompatability bestwean the quasi-anglo
constitutional structures or procedures of tribal
government on onz hand, and the aneads and resouxces
of the tribe on the other hand.
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Judicial doctrines on the permissible scope of

state action within Indian country, especially

in relation to state power over non-Indians and
non~Indian owned land on reservations.

III. The Extent and Exercise of Specific 'Tribal Governmental

Powers

A, The Power to Form or Dissolve a Government

1.

The silence of IRA as to formation of governmental
structures

The general form of governments that have been
established - tribal councils and tribal courts,
as well as the division of power between councils
and courts

Tribal elections and the Indian Bill of Rights,
specifically: (a) application of the one-man,
one-vote doctrine to tribal electoral districting
schemes; (b) age and residency requirements for
purposes of voting and holding office: (3) reso-
lution of election disputes - tribal remedies and
federal judicial power under 25 U.S.C. §1302;

(d) removal of council members and "due process"
procedural and substantive requirements under

25 U,S.C. §1302(8); and (e) the role of the Sec~
retary in the conduct of tribal elections and the
recognitio: of tribal governing bodies.

Dissolution of tribal governments and/or re-
writing tribal constitutions

Power to Govern Membership in the Tribe

The balance of power between tribal control over
membership for "internal" purposes and the Secre-
tarial power vis-a-vis federal trust responsi-
bilities. See Op. Asst. Secretary Loesch, 77 1I.D.
116 (1970) (Scope of Secretarial review authority
over tribal membership actions)
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Tribal membership standards and the Indian Bill
of Rights - the Colville and Santa Clara cases;
Op. Deputy Sol, 76 I.D. 353 (1969) (voiding as
discriminatory Jicarilla Constitutional Amend-
ment distinguishing between legitimate and ille-
gitimate children for purposes of membership
eligibility).

Tribal procedures for resolution of membership
disputes and the role of federal courts under
25 U.S.C. §1302.

Power to Tax
Taxation of members - see Op. Sol, Feb. 17, 1939.

Taxation of non-members -~ see Buster v. Wright,
135 Fed. 947 (8th Cir. 1005), app. dis. 203

U.S. 599 (1906) (taxation of non-federally
licensed trader in Indian country); Iron Crow

V. Oglala Sioux Tribe, 231 F.2d 89 (8th Cir. 1956)
(taxation of non-indian leases of.Indian allotted
lands); Op. Sol., Cct. 23, 1957 (taxation of
federally licensed traders): Op. Sol, M-36448,
Mar. 3, 1958 (tribal sales tax).

State taxation powers - the impact of McClanahan
v. Arizona Tax Commission, 411 U.S. 164 (1973),
Mescalero Apache Tribe v. Jones, 411 U,S. 164
(1973), and Tonasket v. State of Washington,

70 Wash. 24 607, 488 P.2d 281 (1972), vacated
and remanded, U.S. __ . 93 S. Ct.
1941 (1973), upon tribal tax powers and tribal
economic development.

Tribal constitutional limitations - (a) scope

of the tribal council's power "to levy tax or
license fees" on "non-members doing business
within the reservation," subject to Secretarial
review, as limited to commercial taxes, see

Op. Sol., Feb. 17, 1939; and (b) constitutional
requirements of tribal referendum prior to
imposition of taxes or privilege fees upon tribal
members, see U.S. v. Pollman, 364 F. Supp. 995
(D. Mont. 1973).
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5. Indian Bill of Rights and permissible discrimination
in taxing members and non-members, see U.S. v.
Pollman, supra, imposition of fishing fees on
non-members without similar charges upon members,
does not violate equal protection clause of
25 U.S.C. §1302(8); Memo. Sol. M-36821 (Mar. 19,
1971) imposition of different fishing fee amounts
upon non-Indians, i.e., preferential treatment for
some classes of non-Indians, might violate §1302(8).

D. The Power to Regulate the Use and Disposition of Tribal
Property

l. Assignment of tribal lands for the use of tribal
members - governing tribal constitutional pro-
visions and the impact of the Indian Bill of
Rights. See Johnson v. Lower Elwha Trikal Commun=-
ity, 434 F.2d 288 (9th Cir. 1973) (procedural due
process requirements under 25 U,S.C. §1302(8) in
revocation of tribal land assignment; Martinez V.
Romney, (D. N.M. 1972) challenge to tribal land
assignment policies as effecting discrimination
based on sex contrary to equal protection guaranties
of 25 U.S.C. §1302(8).

2. Expenditure of tribal funds - tribal constitutional
provisions and the role of the Secretary of the
Interior.

3. Transfer of tribal land - the prohibitions of the
Indian No -Intercourse Act of 1790, 25 U.S8.C. $ 177,
the impact of the IRA (esp. § 16 thereof,

25 U,S.C. § 476), and tribal and consolidation
programs.

4, Leases of tribal land k- (a) federal statutory
limitations, e.g., 25 U.S.C. §§ 391 et segq., and
§ 17 of the IRA, 25 U.S.C. § 477: (b) the role
of the Interior Department and BIA in the nego-
tiation and approval of tribal leases; and {(c)
the jurisdictional division between tribes and
states over activities of non-Indian lessees of
tribal land, see Horvell v. Sangre De Cristo
Development Co., Civil No. 9106 (D. N.M., Judge-
ment and Opinion entered Feb. 20, 1974).
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Tribal lands and tribal economic development
enterprises - (a) the impact of § 17 IRA cor-
porate charters, see Op. Sol. M-30849, July 10,
1940; (b) the inherent power of tribes to
charter corporations for purposes of economic
development, see Op. Asso. Sol, M-36781, Aug. 25
1969:; (c) the reach of state laws and state
courts over activities of tribally-chartered
corporations, located on tribal land within a
reservation, see Op. Asso. Sol., Id.; (d)

the reach of state laws and state courts over
activities of tribal corporations chartered
under state law but located on tribal land
within a reservation, see Memo. Asst. Sol.,
April 6, 1967; and {e) the reach of state laws
over activities of tribal corporations located
on tribal or federal lands outside of any reser-
vation, see Mescalero Apache Tribe v. Jones,

411 U.S. 145 (1973).

’

E. The Power to Regulate the Use and Disposition of
Individual Indian and Non-Indian Property

1.

The division of power between tribal institutions
and the Interior Department in regulating testate
and intestate disposition of the property of
tribal members - distinctions between trust
property subject to federal administrative control

and non-trust property subject to tribal court
jurisdiction.

The power of the tribe to enact police regulations
governing the land use and zoning of individually
owned lands on-reservations, see Op. Asst.
Secretary, M + 73 I.D. 229 (April 1971)
(tribal power to ban aerial crop spraying on-

reservation); ...Land Use Planning Act of 1973,
H.R. Report No. 93-799 (Feb. 13, 1974) (describing
tribal power to zone fee patent lands on-reserva-
tion as an unsettled issue and calling for a study
of the question; the proposed Colville Water Code
requiring all users to comply (regulating all
water use, Indian and non-Indian, within the
reservation).
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The eminent domain powers of tribes to take by
condemnation proceedings individually-owned
lands on-reservation for tribal purposes. See
Seneca Constitutional Rights Organiza’ion v.
George, 348 F.Supp. 51 (W.D.N.Y. 1972) (inherent
tribal power of eminent domain as to use-rights
of individual members need not be expressed in
tribal constitution); Op. Sol. M-27810, Dec. 13,
1934 (tribal eminent domain povier does not
extend to land owned in fee by non-Indians);

the restrictions of the Indiazn Bill of Rights,
25 U.S.C. § 1302(5) (providing that tribes may
not "take any private property for a public use
without just compensation."); H.R. 11500, "The
Federal Strip Mining Act of 1974" (consent of
non-Indian surface owners as condition to mining
of tribal s.uab-surface coal reserves, and the
possible remedy of tribal condemnation authority).

The Power to Govern the Conduct of Members and Non-~
Members of the Tribe, and to Establish Judicial
Systems to Enforce Such Power.

1. 1Inherent power to create tribal courts on judicial
forums. See Op. Sol. M-36783, Sept. 10, 1969
(inherent power of Yankton Sioux Tribe under its
non-IRA constitution to establish tribal courts):
Memo So. M-36821, Mar. 19, 1971 (inherent power
of Winnebago Tribe under its IRA constitution to
establish a court to enforce the Tribal Hunting
and Fishing Code, notwithstanding the application
of pP.L. 280, 18 U.S.C. § 1ll62).

Tribal Courts, Courts of Indian Offenses, and
Traditional (i.e., Pueblo) Courts - Historical
Dzvelopment, current similarities and distinctions.

Power of tribes to enact codes regulating on-reser-
vation conduct - historical developments, the

1968 Indian Civil Rights Act and a Model Tribal
Code (see 25 U.S.C. § 1311) ard the approval

power of the Secretary of the Interior.

Tribal Criminal Codes and Judicial Jurisdiction -
(a) the "Major Crimes" Act, 18 U.s.C. § 1153, and

the issue of concurrent federal-tribal jurisdic-
tion; (b) the "General or Federal Enclave Crimes"
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Act, 18 U.S.C, § 1152, and the division of
jurisdiction betwezen federal and tribal courcts J
over "non-major" (i.e., not covered by 18 U.S.C,
1153) offenses committed by Indians; (c) the
extent of tribal territorial jurisdiction -

18 U.s.C. § 1151, “Indian country" as encompas-
sing (1) a-1 reservation lands, (2) dependent
Indian communities, and (3) trust or restricted
allotments; (d) the extent of tribal personal
jurisdiction over members, non-member Indians

and non-Indians, see Op. Sol., 77 I.D. 113 {1970)
(absent express treaty reservation of jurisdiction
over whites, tribes have ne criminal pow=2r over
non-Indians - this opinion has been declared
non-authoritative as of January 1974 by the
Solicitor of the Interior Department and depart-
mental review thereof is underway); and (e)

tribal constitutional and tribal code limitations
on personal, territorial, and subj.ct matter
jurisdiction - tribal self-imposed restraints

and Secretarial review authority.

5. Tribal Codes and Judicial Jurisdiction vis~a-vis
Domestic and Family Relations - (a) use of state
marriage, divorce and adoption lass as opposed
to continuance or revival of tribal customary
law; (b) reach of tribal courts over non-members,
see Memo. Sol., Feb. 11, 1939 (tribal court* may
adjudicate marital status of absent non-member
spouse in divorce proceeding brought by tribal
member resident on-reservation; and (c) extent
of state jurisdiction over tribal domestic and
family matters arising on-reservation.

Trade and Commercial Activities - (a) the Federal
Trader's Statutes, 25 U.S.C. §§ 261~264, and the
division of power over trader regulation between
the BIA and the tribes, see Op. Sol. M=35040,
May 20, 1948; (b) the division of jurisdiction
between state and tribal courts over commercial
actions arising on-rescrvation - the doctrines
of Williams v. Lee, 358 U.S. 217 (1959), wWarren
Trading Post Co. v. Arizona Tax Commission, 380
U.S. 685 (1965), and Kennerly v. District Court,
400 U.s. 423 (1971).

|
|
6. Tribal codes and Judicial Jurisdiction vis—a-vis 1
|
!
|
|
|
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APPENDIX D (1)

TXCERPTS FROM THE INDIAN CIVIL RIGHTS ACT OF 1968

§ 1302. Coustitutional rights

No Indian tribe in exercising powers of self-government shall-—

(1) make or enforce any law prohibiting the free exercise of
religion, or abridging the freednm ot speach, or of the press, or the
right of the people peaceably to assemble and to petition for a redress
of grietances; .

(2) violate the right of the people to be secure in their persous,
houses, papers. and effects agaiust unreasonable search and selzuies,
nor fssue warrants. bu: upon probable cause, supported by oath or
affirmation, and partseniarly deseribing the place to be searched and
the person or thing to e zeized;

(?) subject uny per:on for the same offense to be twice put in

Jeopardy;

(4) compel any persen in any criminal case to be 2 witness against
hhn.xe‘f

(5) take any private property for a public use without just com-
pensetion;

(6) deny to any persen fn @ criminal proceeding the right tc a
speedy and public trial, to be juformed of the nature and cause of
the accusation, to be confronted with the witnesses ag.ll'\st him, to
have compulsory process tor obtpins . » uoe

2t his Own expense to have the dsistanet of Counsel fi¢ Wsdtfinse.

(7) require excessive bail. i1npose eicessive fines, inflict cruet and
unusual! punishments, aid in no ovent impose for conviction ol any
oae offense any peaslly or punishment greater than imprisonment for
a term of six months or a fine of §500, or both;

(8) deny to any person within its jurisdiction the equal protec-
tion of its laws or deprive any person of liberty or property without
due process of law;

(9) pass any bill of attainder or ¢x post facto law: or

(10) deny to any person accused of an offense punishable by im-
prisonment the right, upon request, to a trial by jury of not less
than six persons.

Pub.L. 90-284, Title I, § 202. Apr. 11, 1968, 82 Stat, 77.

§ 1303. Habceas corpus

Tha privilege of the writ of habeas corpus shall be avatlable to any

person, in 2 court of th:e ["nited States. to test the legality of his detention
by order of #n Indian tribe
Pub.L, 50-~284, Title II, § 203, Apr. 11, 1968. 82 Stat. 78.

§ 1811. DModel code

The Secretary of the Interlor is authorized and directed to recommend
to the Congtess, on or before July 1, 1968, a mode! code to govern the
administration of justice by courts of Indian offenses on Indian reserva-
tions. Such code shall include provisions which will (1) assure that any
individual being tried for an offense by a court of Indian offenses shail
have the same rights, privileges, 2and iinmuuities under the United States
Constitution as would be guaraateed any citizen ¢f the United States being
tried in a Federal ceurt for any similar offense, (2) assure that any in-
dividual being tried tor an ofiense by a court of Indlan offenses will be
advised aud made aware o! his rights under the United States Constitution,
and under any trihal constitntion appiicable to such individual, (3) estab-
tish proper guclifications for the officc of judge of the covrt of Indlan
offenses. and (4) provide for the establishing of educational classes for
the tralning of judses of courts of Indian offenses. In carrying out the
provisions of this subchapter, the Secretary of the Interior shall consult
with the Indians, Indian tribes, and interested agencies of the United
States.
Pub.L. 90284, Title III, § 301, Apr. 11, 1948, 82 Stat. 78.

Legisiatlve History. For leglelative hiv. 1008 U.8.Code Cong. and Adm.News. p.
torv and pulposo of Pub.L. 8)-2s1, xee 15837,
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SXCTRPTS FROM THR INDIAN REORGANIZATION ACT

[CHAPTLER 576.]

AN ACT
June 18, 1934, To conserve and develop Indian lands and resonrces; to extend to Indians the
— (B.35] __  right to form business and other orgnnizatings; to ¢ -tablish a eredit sy stem for
{Public, No. 3:3.) Indians; tO grant vertain rights of home rale (o Indians; to provide for voca-

tional education fur Indians; and for viter purpeses.

Be it enacted by the Senate and Housc of Re rresentatives of the
lodisn affairs, United States of Amirica in Conuress ossemdled. That hereafter
serenits pronimeny ' o land of any Indian veservation, cereated or set apart by treaty or
agreement with the Indians, Act of Congress, Execative order, pur-

chase, or otherwise, shall e alotied in severalty to any Indian.
Eusnae st pee  Skc. 2. The existing pertod< of trust placed upon anv Indian
rod> exteaded. lands and any restriction on alienation tiwieof are hereby extended

©and continued antil otherwise directed by Conrvess.
Resiowation of lands 8¢, 3. The Secretary of the Interier, if he shall find it to be in
o ibalowses-® the public intervest, is heveby authorized to restore to tribal ownep.
ship the remaining surphus lands of any Indian reservation hereto-
fore opened, or anthorized to be opened. to sule. or any other form
of disposal by Presidential proclamation. or by any of the public-
Procuos. land Taws of the United States: Prorided. however, That valid rights
nofﬁﬁgcrigd‘:wd mehE or elaims of any persons to any lands so withdrawn existine on the
date of the withdrawal shall not be affectad by this Act: Provided
Landsiareclamation fyrthe v, That this section shall not apply to lands within any recla-
projects. mation project hevetofore authorized i any Indian recervation :

Sec. 4. Except as herein” provided. no ~afes devise, aift, exclongre (o testens of 1o
or other transfer of restricted Indian lands or of ~hares in the ASs0ES e1e, exceptien,
of any Indian tribe or corporation orvauized hereunder, shall be
made or approved: 227wl d, howe cer, That such rods Or Interests [T oo
may. with the approval of the Secreiary of the Interior, be ~old, oniy to Inian trihe or
devised, or otherwise transferred to the Indian trbe in which the ™0 F berstion
lands or shares are locat L or from which the shares wero derived
or to a siccessor corporation; and in all instances sueh lands or o e En et aovr:
interests shall descend or be devised. in aceordance with the then
| existing laws of the State, or Federal laws whiere applicable, in
b which said lands are Joeated or in which the subject matter of the
: corporation is located: to any member of such tribe or of such cor.
i poration or any heirs of such wmember: Vrorided fusther, That the o Cludtary exchanges
t . . . or  proper consolida.
| Secretery of the Interior may authoris voluntary exchanges of tions.
lands of equal value and the voluntary exchange of ~hares of equal
lvalue whenever such exchange, in his judoment. is expedient and
lbenoﬁvi:nl for or compatible with the proper consolidation of Indian
dands and for the benetit of cooperative oreanizatio ns.
_SEC. 3. The Sceretary ot the Interior i hereby auihorized, in his | Mquisitions, for pro-
discretion, to acquire (hrouzh  purchase, relinguishment,  gift, duos
t exchange, or assignment. any interest in binds, water rights or sur-
t face rights to lanidx, within or without existing reservations. includ-
ting trust or otherwise restvicted allotment . whether the allottee be
L iving or deceased. for the purpose of providing land for Indians.
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Sec. 16. Any Indian tribe, or tribes, residing on the same reserva-
tion, shall have the right to organize for its common welfare, and
may adopt an appropriate constitution and bylaws, which shall
become effective when ratitied by a majority vote of the adult mem-
bers of the tribe, ur of the adult Indians restding on suelr ceservation,
as the case nuty be, at a speeial election authorized and ealled by ihe
Secretary of the Interior mnder such rules and regulations as he
may prescribe.  Such constitution and bylaws when ratified as afore-
said and approved by the Secretary of the Titerior shall be revoeable
by an election open to the same voters and conducted in the same
manner as hervinabove provided. Amendments to the constitution
and bylaws may be ratified and approved by the Scerctary in the
samie manner as the original constitution and bylaws.

In addition to all powers vested in any Indian tribe or {ribal
council by existing law, the constitution adopued by sail tribe ~hall
also vest in such tribe or its tribal cenneil the following rights and
powers: To emplor legal counsel, tie choice of com-el and fixing
of fees to be subjeet to the approval of the Seeretary ol the Inferior;
to prevent the sale. disposition, Jease. or encimbrance of tribal ands,
interests in lands, or other tribal assets without the coensent of the
trite: and to negottate with the Federal, State, and local Govern-
ments,  The Secrctary of the Interior shail advise suchr tribe or its
tribal conneil of all appropriation estimates or Tederal projects for
the benefit of the tribe prior 1o the suinuission of such estinates to the
Burean of the Dudwet and the Conguess.

See. 17, The Seeretary of the Tuterior may. upon petition by at
Jeast one-thind of the adult Indians, dstie s charter of incorporation
to such tnbe: 2w =20 Tat such chaster shall not become operae
tive untl ratitied at a specal election by amajority vote of the adult
Indizns fiving on the reservation. Such charter may convey to the
incorporated tribe the power to purchase, take by gift, or beyuest,
or otherwise, owny hold, manage, operate, and wispose of property
of every de-eription, real and persenal, including the power to pur-
chase restricted Indian land< and to issue in exchange therefor
interests in corporate property, and sneli further powers as may be
incidental to the conduct of corporate husiness, not inconsistent with
law, but no anthority shall be granted to sell, mortgage, or lease for
a period exceeding ten yemrs any of the fand included in the limits
of the reservation. .\nyv charter se i~sued shall not be revoked or
surrvendered except by Aet of Corgress.

See, 180 This Aet ~hall not apply to any reservation wherein a
majority of the adult Indians, vouneg at a epecial eleetion dnly called
by the Seerctary of the Intertor, shall vote against its application.
It shall be the duty of the Seerctary of the Juterior. within one
year after the pa~-nze and approval of this Aet, to call snch an
election, which election shall be held by secret ballot upon thirty
days’ notice.

Skec. 19, The term = Indian ™ as used in this Act shall include all
persons of Indian de-cent who are members of any recognized Indian
tribe now under Lederal jurisdiction, and all persons who are
descendants of such wmembers who were, on June 1, 1934, residing
within the present bonndaries of any Indian reservation, and shall
further inclide all other persons of one-half or more Indian blood.
For the purposes of this Aet, Fkimos and other aboriginal peoples
of Alaska «hall be cousrdered Indianc. The term * tribe ¥ wherever
used in this Act shail be coasaued to refer to any Indian tribe,
organized bend. pucblo, or the Tudiues residing on one reservation.
The words *avult DLiciians™ wherever nsed i this ct shall be
construed to refer to Indians who have attained the age of twenty-
one years.

Approved, June 15, 1934
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TACSPPTS 'R0M PUBLIC LAW 280

§ 1360. state civil jurisdiction in actions to which Indians
are parties

(a) Each of the States or Territories listed in the foliowing table
shall have jurisdiction over civil causes of action between Indians or
to which Indians are parties which arise in the areas of Indian coun-
try listed opposite the name of the State or Territory to the same ex-
tent that such State or Territory has jurisdiction over other civil
causes of action, and those civil laws of such State or Territory that
are of general application to private persons or private property shall
have the same force and eiTect within such Indian country as they
have elsewhere within the State or Territory:

State or
Territory of Indian country affected

Alaska ............ All Indian country within the Territory.

California ......... All Indian country within the State

Minnesota .........All Indian country within the State, except the
Red Lake Reservation

Nebraska .......... All Indian country within the State

Oregon ....ovvvu... All Indian country within the State, except the
Warm Springs Reservation

Wisconsin .........All Indian country within the State.

(b) Nothing in this section shall authorize the alienation, encum-
brance, or taxation of any reaj or personal property, including water
rights, belonging to any Indian or any Indian tribe, band, or com-
munity that is held in trust by the United States or is subject to a
restriction against alienation mposed by the United States; or shall
authorize regulation of the use of such property in a manner incon-
sistent with any Fecoral neaty, agreement, or statute or with any
regulation made pur~uant theveto; or shall confer jurisdiction upon
the State to adjudicote, in probate proceedings or otherwise, the own-
ership or right to pos w<ion of such property or any interest therein.

(c¢) Any tribal vidinance or custom heretofore or hereafter adopt-
ed by an Indian tribe, band, or community in the exercise of any au-
therity which it my posress shall, if not inconsistent with any ap-
plicable civil law of the State, be given full force and effect in the
determination of civil causes of getion purstant to this sectivn  Add-

od Aug. 15, 195%, ¢. 395, § 4, 67 Stat. 589, amended Aus. 24, 1954, .
910, § 2, 68 Stat. 793; Auy. 8. 195338, Pub.l.. 85-415, § 2, 72 Stat. 515,

0238,
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§ 1162. state jurisdiction over offenses commitfed by or
against Indians in the Indian country

(a) Each of the States or Territories listed in the following table
shall have jurisdiction over offenses committed by or against Indians
in the areas of Indian country listed opposite the name of the State
or Territory to the same extent that such State or Territory has
jurisdiction over offenses committed elsewhere within the State or
Territory, and the criminal laws of such State or Territory shall
have the same force and effect within such Indian country as they
have elsewhere within the State or Territory:

State or
Territory of Indian country affected

Alaska v.voevvvnnnnnn.., All Indian country within the Territory

California ............ ..All Indian country within the State

Minnesota .............. All Indian country within the State, ex-
cept the Red Lake Reservation

Nebraska ..............d All Indian country within the State

Oregon .......coovvvene All Indian country svithin the State, ex-
cept the Warm Springs Reservation

Wisconsin .............. All Indian country svithin the State

(b) Nothing in this section shall authorize the alienation, encum-
brance, or taxation of any real or personal property, including water

rights, belonging to any Indian or any Indian tribe, band, or com-
munity that is held in trust by the Uniiced States or is subject to a
restriction against alienation imposed by the United States; or
shall authorize regulation of the use of such property in a manner
inconsistent with any Federal treaty, agrecment, or statute or with
any regulation made pursuant thereto; or shall deprive any Indian
or any Indian tribe, band, or community of any right, privilege, or
immunity afforded under Federal treaty, agreement, or statute with

respect to hunting, trapping, or fishing or the control, licensing,
or regulation thereof.

(c) The provisions of sections 1152 and 1153 of this chapter shall
not be applicable within the areas of Indian country listed in sub-
zection (a) of this section. Added Aug. 15, 1953, c. 505, § 2, 67 Stat.
588, and amended Aug. 24, 1954, c. 910, § 1, 68 Stat. 795; Aug. 8, 1958,
Pub.L. 85-615, § 1, 72 Stat. 545.
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PUSBLIC LAW 280 AMENDMENTS

SUBCHAPTER IIL.--JURISDICTION OVER CRIMINAL <
AND CIVIL, ACTIONS -

§ 1321, Assumption by Rtate of criminal jurisdiction—Consent of
United States; force and effect ot criminal laws

(a) The consent of the United States is liereby given to any State .
not having jurisdtetion oves critainal offenses committed by or against
Indians in the areas of Indiwtn country situated within such State to as-
sume, with the conseat of the Indian tribe occupying tlie particular Indian
country or part thereof which could be wffected by such assumption, such
measm a of jutisdiction over wny or all of such offenses committed within
such Indian country or any part thereof as may be determined by such
State to the same « aont that sueh State has jurisdiction over any sach
offennse committed «!~ewhere within the State, and the criminal laws of

such State snall hate e saue force and e iect s-1thdin » ich Indlan country
or part thereof &s they La.e oitowhere within that Siate.

Allenation, encumbrance, taaution, and use of povperty; hanting,
teapding, or Cihsbhing

) Nothiag i rnes sectioh s Hooatlaullae Ui asie aatioll, encumi-
brance, or taxation of aus 1eal or personal property, including water rishts,
belonging to any Ind:n or any Indian titbe, band, or connmunity that is
held in trust by the Uniicl States or 18 suivy €2 ty a resirniction against
alienation fn.posed by the Usnited States; or shatl autheriee regutation
of the use of sueh Lropert: In a manner Inconsistent with any Federal
treaty, agreeniont, or stittte v with any ressulation made pursuant there-
to: or shall deprive any Indian or any Indian tribe, band, cr community
of any right. privilege. or immunity afforded under Federal treaty, agree-
ment, or statute with respect to hunting, trapping, or fishiog or the con-
troi, licensing, or regulation thercof.
Pub.L. 90-284, Title IV, § 4¢1, Apr. 11, 1968, 82 Stat. 78.

Logistuthve Histors. For logishitive hise 1968 U S Code Cong and Adn.News. p
tory and purpvse of i'ub.b. o 2N, see 1637,

§ 1322, Assmptlon hy Stato of ctvit jurisdiction—Consent of United
States; forco and effect of ¢ivil lwws

(a) The consent of the United States is hereby given to any State not
having jurisdicticn over civt! causes of action berween Indians or to which
Indians are parties which urise In the areas ot Indian ccuntry situated
within such State to assume, with the consent of the tribe occupying the
particular Indian country or part thersot which would be affected by
such assumption, such messure of jurisdictiou over any or all such civil
causes of actiou arising withun such Indian country or any part thereof
as may be determined by such State to the same ovtent that such State hay
Juricdiction over cther civil causes of action, and those civil laws of such
State that are of peneral application to private persons or private prop-
erty shall have the same force and effect within such Indlan country or
part thereof as they have elsewhere within that State,

Allenation, encuambrance, tnxation, use, and probate of property

(b) Nothing in this svction shall autherize the ailenation, encumbrance,
or taxation of any real or personal property, including water rights. be-
longing to any Indian or aay Indian tribe, band. or community that is
held in trust by the United States or i3 subject to a restriction against
alfenation imposed by the United States; or shall authorize regulation of
the use of such property in a manne;: inconsisteut with any Federal treaty,
agreement, or statute, or with any regulation made pursuant thereto; or
shall confer jurisdiction upon the Staie to adjudicate, in probate proceed-
ings or otherwise, the ownership or right to possession of such property
or any interest therein.

Force and effect of trihal ordinances or cuatoms

(¢} Any tribal ordinance ur custom heretofore or hereafter adopted
by an Indian tribe, band, or community in the evercise of any authority
which it may poscess shali, it not inconsistent with any applicable civil
law of the State, be given full torcg any etfect in the determination of

LA
Q civil causes of action pursuant to thik,sje’gqi n.

EMC Pub.L. 90-284, Titie IV, § u):o‘ﬁr‘lx(l). 1963, 82 Stat. 79,
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APPENDIX E

DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs
TRIZAL CONTRACTING GUIDELINZS

Notice of Development

This notice is published in the exercise of authority delegated
by the Secretary of the Interior to the Commissioner of Indian
Affairs by 230 DM 2.

Fotice is hereby given that the Bureau of Indian Affairs has
developed the following guidelines which will be used in contracting
with Indian tribes:

TRIBAL CONTRACTING GUIDELINES

SECTION I -- INTRODUCTION

Recently the Commissioner of Indian Affairs announced a course of
action designed to offer all Imdian Tribes the opportunity to operate
Bureau programs to the extent possible under contracts, (Indian Tribe,
as used in these guidelines, means a Federally recognized Indian Tribe,
Community, Corporation, body, or organization, including like Native
entities in Alaska),

Since that announcement, questions have arisen concerning the extent
to which the Bureau can contract its programs to Indian Tribes and what

activities must be performed by the Government.,

o 0241 .
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Page 2

The following guidelines are intended to define the degree to
which each program may be contracted to an Indian Tribe and to identify
parameters that will insure accomplishment of basic responsibilities.

They will provide a basis for initial discussions and for answering
basic questions for both Tribal and Bureau personnel relative to the self
determination concept. Although there may be a few instances that will
require specific review and interpretation, this presentation should
provide a common understanding of the policy and principles of Tribal

contracting of Bureau programs.

SECTION II -- GENERAL

1. All Tribes will have been offercd the opportunity to contract
with the Bureau to operate Bureau programs by the time these guidelines
are issued. In some instances, decisions may have been deferred pending
further study. It is incumbent on the Bureau staff to be fully conversant
with the contracting policy and procedures of the Bureau and the criteria
and limitations contained in these guidelines to provide proper advice and
guidance to Tribes in these matters.

2. When a Tribe has decided to undertake the operation of one or
more Bureau programs by contract, it shall develop a Plan of Operation.
This Plan will contain, as a minimun, the work requirements necessary to

assure adequate accomplishment of program objectives, staffing and staff
qualifications, and itemized estimate of costs.

The Plan of Operation may be developed independently by the Tribe:

or, assistance and guideance may, if requested, be furnished by appropriate
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Bureau personnvl,

3¢ The Plan of Operation ard a2 Tribal resolution expressing the
Tribet!s desire to contract will then be forwarded through arprsopriate
channels to the Contracting Office for consideration. The Contracting
Cffice will obtain = technical review and evaluation from appropriate
program staff prior to taking action on the Tribe's Plan of Operation,
and legal review as considered by the Zontracting Office to be appropriate.
Prior to aprroval c¢f any contract with a Tribe that may affect terms and
conditiors of Burcau employment, tke Contracting Office through appropriate
channels shall meet with such labor orgarizations as may be the exclusive
representative(s) of employeesswho would be adversely affected by such
appreval and, in accordance with the requirements of Executive Order 11491,
as amended, shall con u]i with such lahor organization(s) as to the reasons
for contracting the program corlenpla‘ed.

L, Maximum Tribal input will be effected during the contract planning
and development stages, After the contract is signed, however, the
contractor, as in any other contract, will be required to comply with the
provizions of the coniract. Any proposed changes to contracted activities
will be fully dicsusced by the contiracter and Bureau personnel. All
modifications to the rcontract reguire formal approval of the Contracting
Officer.

5. The Bureau if regponsible fo: insuring that funds ailocated teo
its programs are used properly and effectively and therefore will closely

review the financial management of all contracic, Tribal contrastors will
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be expected to utilize sound business practices and will be required to
maintain an accounting system in accordance with generally accepted
ancounting principles and standards. Tribes may request and expect
assistance and guidance from 3Burcau personnel in developing appropriate
acenunting sysiems,

Trib2s will be subject to the same Siscal limitations as are imposed
sn the Dureau,

f. A1l zctivities contracted for pursuant to these guidelines shall

g

sthject to any Burcau approvals required by law or regulation whether
~r not speeifizally rentioned herein.

7, Taciliiies, equipment and records now being used to carry out
any program ty the Bureau may be made available, as Government furnished
groperiy (GP), to a Tribe which undertakes the program under contract,
when autrorizad by law and apprcved by the Bureau. The standard GFP
Zlanse shall be incorporated in applicable contracts.

8. Use o" GSA suprort is allowable with cost-reimbursement contracts.
Ordering of supplies from Gereral Services Administration (GSA) stores shall
bz in accordance with 735A Regional Office policy.

Orderirg of equipment, materials, and supplies {rom a ."ederal Sugply
Service contractor is at the supplier?s option.

GSA vehicle use must be approved on an individual contract basis by
354 Tegional 07 fice.

2. The Bureau can contract with a Tribs, an association of Tribal

bolies, a Tribal corporation, or any other legal entity organized by Tribes.

ERIC 0244
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When an asscciatici c.’ Tribal bodies, tribal corporation, or other
recognized Tribal organization does wish to coniract, the Bureau may

contract with such body, corporation or organization with the consent of

the Tribe or Tribes affected,

SECTICN ITI -- T3CGRAMS SUITABLE "OR_CCNTRACTING

A. FDUCATICH AND TRAININC
1., School CGperations. All functions related to school operations
can be contracted, either as a total school or by unit components, such as
‘ood services, puril transportation, maintenance, or residential living.
Detailed guidelines - including planning, eligibility, limitations,
fiscal and program auditing requirements, technical assistance available,
a sample proposal and procedural sieps - are contained in 20 BIAM 6,
dated April 24, 2972,

Requirements and limitations:

(a) TAucaticn grograms shall meet or exceed established State
standards;

(b) Transpcriation equipment and personnel shall meet applicable
liceusing and safety standards;

() ood service facilities shall be inspected periodically by an
appropriate HeaZ*h Service Authority and maintained in an
aze~ptable conditicn;

(d) Fco? service shall cornform with the minimum nutritional require-
ments preseribed by U,S5, Department of Agriculture and/or the

"~

State Depariment of Tducation; and
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(e) Pupil attendance shall conform to established State or tribal

standards,

Waivers for these and other requirements are authorized by 20 BIAM &
and can be made by the Bureau when formally requested by the contractor
and professionally justified as to the educational soundness for the
exceptions,

2. Supplementary Education Programs. Any Elementary and Secondary

"ducation Act (P.L. 93-380) project component which may be performed by a
Tribe shorld be identified by the Bureau in consultation with the Tribal
of ficials durirg the project planning stage and designed for performance
under contract.

Requirements and limitations: When supplementary education projects
are approved and funds allocated therefor, it becomes the responsibility
of the Bureau to insure that the project is carried out as approved.
Tribes contracting to perform such projects will be expected to fulfill
this obligation.

3. Career Development. Tribes may contract for the total

administration of a Scholarship Program or may limit its service to
recormendations to the Bureau for selection of eligible grantees and
determination of amount of grant, and student counseling.

Grants may be made directly to the student by the Bureau on advice
from the Tribe, or from funds provided to the Tribe for distribution to
the students on approval by the Contracting Officer of a request supported

by names and amcunts.
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2equirements and limitations: Scholarship grants will be made on the
bazis of criteria contained in 62 BIAM 5. There will be strict accounting
for all grant funds, including refumds from schools in case of dropout.

L, Adult Vocational Training (AVT) and Direct Emplorment Frograms,

All direct elements of AVT and Direct Employment Frograms can be performed
under coniract with Tribes including placement services, joo ccunseling,
ralocation assistance, and other duties conrected with finding employment
and establishing the cliept in a job and in the new envircnment,

5. aid to Puklic Schools. Such contracts may be made for determination

ol need; develcring, in oooperation with ccrocl officials and the Indian
“ducation Jommitiee(s), a program to satisfy such needs; and monitoring the

frogram, as provided in 25 CPR 33,

3+ CCOMMUNTTY SERVICES

Social Services. A)1 operational components of the Social Services

element can be coniracted with Tribes. Administration of this program
will include ccunseling Tor :recipients of servicec and monitoring of
foster heme and institutional care, The carme budgetary standards used by
the Ctate wellare agency for State public assistance programs are used to

determine the individual’s or “amily's assistance neceds.

Granis may be nade directly ‘o elipgible recipients bty the Bureau on
advice from the Tribe, or “rom Tunds provided to the Tribe for distribution
to eligible recipicnts on approval by the Contracting (“ficer of a request

supporied by names ard amcunts.
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2equirerent: When no offiecial Tribal Standards have been adopted, the

standards established iz the 5tate €or foster homes and foster care should
be observed in so0 far as possible, taking into consideration the

oreserraticn of Indian life styles peculiar to the geographical location.

Co LAW ENVOPCTMENT

1. Deotention Center Cperations. Contracts for the operation of

detention centers shall require £l consideration {or the safety, health
anl protection of individual cights of zall inmates,

Standaris o” health, safety, and sanitation will be determined by
joiat agreement between the Bureau of Trdian Affairs and Public Health
Service in comsvultation with Tribal ficials.

Personnel must meect qualification and physical standards prescribed
by applicable codes and regulations.,

Facilities must be kept in a good state of repair.

2., CEnforcement Services. This program involvec the fwrnishing of

uniformed police officers and all equiprent necessary to provide
investigation, enforcement and protection services, subject to local
conditions of jurisdiction and State a1d Federal law where applicable,
Policemen must b adequately irained, ohysically fit and meet
rigid moral ctandards not less *han those required for RBureau employed

police~en,

Y

Contracts may nat be entered into “or enforcement services where

Courts of Indian 0¢fenses (25 CFR) are provided,

0244,
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7. HOUSING

1. Housing Improverent Program. A Tribs may contract for the

Bureau Housing Improvement Frogram for the total program which may
enconpass the salaction of houses for repair, determination of extent
of repair and performance of the work.

2equirement and Jimitations: Houses selected “or repair and the
Jetermination of the extent of repair shall conform with Bureau standards,

B

Ze H7uzizng Develorment. This prograrm may be centracted,

E. RCAD MAINTENANCE #:0G7AMS

toad maintenance progrars can be contracted with Tribes,
Requirements and limitations: Maintenance is limited to roads listed

- on the Indian ioads Systems Map,

F. COMMERCIAL DEVELORME!T

1, Credit an? Tinancing. The only element in the Credit Program

which may be contracted with Trijbes is *he furnishing of management and
technical assistance to lown and grant recipients and the maintenance of
a Credit C“fice where applicants could raceive advice on credit programs,
make application, and te counseled on procedures and the responsibilities
nf a loan ~=cipient,

flequiremertec and limitations: Approval an? admirisiration of loans

must be performed hy the Purean,

. 0249
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2, ~rrmereial Dnterprise Development, Most operational components

0® this activity may be contracted with the exception of the financial
185istance portion of the Enterprise Development Activity made under

provisions o Title IV of the Indian Financing Act of 1974,

SECTION T/ -~ PROGRAMS NOT SUITABLE, CR_PARTIALLY SUITABLE, WOR CONIRACTING

Ae. TRUIT SERVICES

1. Real Tstate Zervices raimot te contracted except for appraisals

funciionS.

2. Indian Trusk Tund Programs canunoct te contracted,

2, Forestry Management cannol be coniracted as a rrograrm; however,
ceriain work elements such as tree planting and thinning‘can be contracted
on 3 project basis.

4, Tange Management cannot be contracted as a program; however,
revrtain work elements such ac development cf range wse plans, operation
and maintenance projects, fercing and miscellaneouc technical services
can be contracted on a projzct basis.

Approval of carrying or grazing capacity, establishing grazing fee

rates and execuling graring permits are key protective functions required

hy the trust responsibilities of the Secretary. -

3, TRIST FACILITATIGCH

1. Scil and Moisuwre Tonservation krograms cannobt be contracted
- a program pui operitional clemerts such as land use investigation and
prancing, 50il stabilization :n2 improvement, water and resource managerernt,

' (e
5 4
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operation and mainterarnce, and miscellanecus technical services can be
contracted on a project bhasis.
2. Irrigation Operaticn and Maintenance Programs can be eontracted
(except for collecticn of and acroumting for Swds).

2. Ervircnmental Quality Trograms may not be contracted as a program;

however, certain work elerents such as initial surveys and assembly of
1}

statements may be coatracied on a project basis.

SECTION V -- PRCJECTS SUTITAELE FOR CUMTRACTLING

{Contract Cpportunities of a Project lature as Distinguished
From Prozrar. Cperations)

In Ssetiens Ti1 and IV, mention wac made of some of the project type
contract oppertunities which Indian Iribes may wish Lo undertake. This
is a summary, act 38Ul inciusive, demonsCrative of such projects:

1. Zenziruction projects ineluding roads, buildings, ouilding repair
and irrrovement, dams, irrigaticn siructures,

2. Tree rlanting, thinning.

3., ZStudies and investigalions of various types,
%o Safety promotion and instructions,
5. Training projecis,

5. Comprehensive prlaus, ~. ?g, |
- :

-

7o Tribal membershiyp rolls.
3, Magring and rescwrees overlays.

9., Cpeecial cducaition prograns. ‘

El{fC‘ 0251
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10. Soil and Moisture Conservatien projects such as seeding, brush
clearing, erosion control practice.
1. Industrial development projects.,

12, Building avd facilities maintenance.

SECTION VI -~ FUNCTIONS NOT SUITABLE FOR CONTRACTING

The €ollowing cannot bde considered as contracisble items:
1. A position, such as the Agency Superintendent or Reservation
Programs Officer.
2. Finance or hudget functions which involve decisions connected
with the integrity of an accountingffor funds.
3, Functions wiih primary responsibility for accounting for, control
of, and general wanagement of Government property.
4. Courts of Indian Offenses.

5., Funclions of Area or Agency Specizl Officer.

Interested members of the public may submit written comments and
cuggestions on these trikal contracting guidelines itc the Director
of Mministration, Bureau of Indian Affairs, 1951 Constitytion Avenue,
X. W., Washington, D. C. 20245, within 30 days after the date of publica-
tion of this notice in the Federal Register. The ¢omments and suggestions
submi tted will be considered and the guidelines revised as needed.

These guidelines will be issued as a new Supplement 1 to Part 20
of the Bureau 5€ Indian Affajrg Manua) and will become effective on

the date the supplement 3s signet. Copies of the supplement will be

Q. . 8252
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distributed to *ederally recosnized Indian tribes. In addition, the
Bureau manual and its supplements are available for inspection by Indian
tribes and other members of the public at the Bureau's Agency, Area and

Central Office locations.

Commissioner of Indian Affairs

)
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APPENDIX F

Tius ©-ztion of the FINDTRAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of
these notices Is to guve interested persons an opportunity to participate in the rule making prior to the adoplion of the final rules.

DEPARTMENT OF THE TREASU RY
Internal Revenue Service
[2GCFR Part1]}

INCOME TAX

Limitations on Carryovers of Unused
Crcdits ond Canital Losscs

Correci:on

In the coriection appearing in the first
column at page 38906 in the issue of
Monday, November 4. 1974, in line three
the reference to “October 18, 1974,
should read “October 16, 1974."

DEPARTIENT OF THE INTERIOR
Bureau of Indian Affairs
[ 41 CFR Paits 14H-1, 14H-3,14H4-30]
CONTRACTING WITH INDIAN TRIBES
Notice of Proposed Rulemaking
. NovEMBER 4, 1974.

Chapter 14H of 41 CFR was published
brginnming on page 12659 of the Auzust
26, 1969, FeorraL ReEcIsTER (38 FR 13659)
and subsequently amended. Chapter 14H
contams the Burcau of Indian Affairs
Pirocurenient Reculations (BIAPR).

Notice is hereby given that it is pro-
pesed to amend Chapter 14H of Title 41
of the Code of Federal Regulations by
a2dding & new §14H-1270 to Subpart
141-1.2 of Part 14H-1: by adding a new
Part 14H-3 with new Subparts 14H-3.2,
14H-3 3, and 14H-3 8; and by adding a
new Part 14H-30 with new Subparts
14H-30 2 and 14H-30.4. This amendment
is picposed pursuant to the authority
centoined in the Act of Novenber 2, 1921,
Ch 115, 42 Stat. 208 (23 USC. 13 41
CFR 14-1.008; and section 23 of the Act
of June 23, 1910 (36 Stat. 861, as
amended; 25 U SC. 47). The pw.pose of
the amendment is to provide greater ease
in cortiacting with Indian tribes and to
define reservation programs, Indian rese
ersation. Indian tnibes, and Indian
tnibal contractor.

It is the policy of the Department of
the Inteiior, whenever practicable to
afford the pubhic an opportumty to par-
ticipate in the rulemaking process. Ac-
coirdingly, intcrested persons may subinit
wiiien coannents, sussestions, or objec-
tions recarding the pruposed amendment
to the Director of Administration, Bu-
rcau of Indian Aflarrs, 1951 Constitution
Avenue NW.. Washington, D.C. 20245, on
or before Cecember 9, 1974.

It {: proposed to amend Chapter 14H
of Title 41 of ti.e Code of Federal Regula-
tions as follows:

PART 14H-1—GENERAL

1. By adding = new § 14H-1.270 to
Subpart 14H-1.2 of Part 14H-1, to read
as follows:

§ 11H-1.270  Definitions and terms pers
taining to contracts with  Indian
triies,

§ 111=1.270-1 Reservation progran.

“Rezervation program”
any part of a program for operating res-
ervation activities that could be per-
formed by an Indian tnbe as deteimined
by the Commissioner and/or authorized
by law.

§ 11H-1.270-2
“Indian reservation” means all Indian

Indian reservation.

- reservations, former Indian reservations

in Oklahomna. and lands occupied by
othcr Indian groups and by Alaska Native
communities, including all or any part
of any of the twelve regions in Alaska
establhished pursuant to the Alaska Na-

tive Claims Scitlement Act (85 Stat. 688),
that are recognized by the Secretary, or
his des:ignce.
§ 11H-1.270-3 Indian tribe.
“Indian tribe” means any Indian tribe,
band, nation, or other organization or
commumty, which is recognized as eligi-
ble for the special programs and seirvices
provided by the United States to Indians
because of their status as Indians, and
includes village corporations, regional
corporations, and Native associations
provided for or recognized by the Alaska
Native Clanns Scttlement Act (85 Stat.
688).

§ 1111-1.270—4  Indian trilial contractor.

“Indian tribal contractor” means the
tribal governing body of an Indian tribe
as defined in § 14H-1.270-3 of tlhis chap-
ter, any public non-profit type corpora-
tion approved by an Indian tribal
goveining body which serves as a8 gov-
ernmental instrumentality of an Indian
tribe, or any oiganization legally estab-
lished by one or moie Indian tribal gov-
erning bodies for the benefit of their
respective members which is controlled
and operated by these Indian tribal gov-
erning hodies.

PART 14H-3—PROCUREMENT BY
- NEGOTIATION
2. By adding a new Part 1411-3 con-
sisting of Subparts 14H-3.2, 14H-3.3, and
1411-3 8, to rcad a3 {ollows:

means all or’

Subpart 14H-3.2—Circunistances Permitting

Negotiation

Sec.

14H-3.210 Impractical to secure
competition Ly formal
advertising.

14H-2 215 Otherwise authorized b

law,
14H-3.215-70 Buy Indian Act.

Subpart 14H-3.3—Decterminations, Findmgs, an
Authorities

14H-3.301 General,

Subpart 14H-3 8—Price Negotiation Pohclel
and Techniques
14H-3.807 Pricing techniques.
1411-3.807-2 Requirement for price o
cost analysis.
14H-3.807-3 Cost or pricing data.
AvTHORITY: Act of November 2, 1821, Ch
115, 42 Stat 208 (25 USC. 13): 41 CFR 1

1008; sec. 23, Act Of June 25, 1910 (36 Sta
861, as amended; 25 U.S.C. 47).

Subpart 14H-3.2-—Circumstances '
Permitting Negotiation
§ 14H-3.210 Impractical to sccurc com
petition by formal adsecrtising.

Indian reservation programs can’ b
performed successfully only by an India
tribal governing body or by an entity ap
proved by such a body. Therefore, a con
tract for an Indian reservation pxogxani
will be made on'y with an Indianh tribal
contractor as defined in § 14H-1.270-4 of
this chapter., |

§ 1411-3.213 Otherwise authoriced %

law.

§ 11H-3.215-70 Buy Indian Act. |

Scction 23 of the Act of June 25, 1910
(36 Stat. 861; 25 U.S.C. 47) 1cferred to
as the Buy Indian Act permits neaotia-i
tion of contracts with Indians to the ex-
clusion of non-Indians, and, when-used,
shougd be cited in the contract docu-
ment.

Subpart 14H-3.3—Determinations,
F'ndings, and Authorities

§ 111H-3.301 Cenceral.

The following class determination and
findings apply to all contracts and con-i
tract modifications entered into with an
Indian tribal contractor as defined in
§ 14H-1.270-4 for the performance of re-|
servation programs and authorize nego-'
tiation without compatition. This section
shall be cited on all contracts entered
into with an Indian tribal contractor as

|
|
|
|
1
1
l

. defined in § 14H-1.270-4 of this chapter.

BUREAU OF INDIAN AFFAIRS |
DETERMINATIONS AND FINDINGS .
AUTHORITY TO NEGOTIATE A CLASS OF COhmAC'rs‘

Based upon the foliowing findings M)d
determfnations, the cluss of contrjcts fOP
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vithiont cempetitian parsuent to sutlo oty
of 11 U NG 2 2(e)(10) und ra hinpte ated
by §£1 3210 of e eleral rearcaent
Ko ul v s, by any conlraciing oilicer,

Findings

(a) ‘The Bureau of Indian Affadrs, throngh
f'5 v gleus cont,acting officers, propoted to
cuter 1P lo coutmcts by uc,othition without
Cotp t ) for the prrfoniianee of progirms
ard tho furmiching of serivices from Iniian
tribal ¢otractors, resding on Indian res-
[$ A ESTIRLA

(L) Natioral policy proclaims that Indinn
tribes be piven an pportunity for self-de-
tonasnation In resolving tho many facets
that peartun to thelr well belng Contiaci-
trg wath tribal govermments for the per-
feimn.e of varwous prosrins and for the
furnt.l.u g of rarfous kinds of services s
one mcthaxd tusard the accompii-hment of
that ;l Accondinply 1t 18 thoe policy of the
Departuent of the Luterjor that the Burcau
of Irdlan Afairs throuph s various field
evtabllchinents allow and cucourage tribal
governments to enter into contracts with the
Rur. au of Indian Affairs for the peiformance
of Tudian reservation pro rams,

(c} Tt is not conduclic to Indllan seif-
deterinnntion or feasible to furmadly adver.
tie or to attain ccapetitivn for the per-
furniance of programs or the furni-bing of
s.rvices by contract on an Inhan tczeivation
when the programor scrvices fatl in the eate-
gory of thore that could be perfoimed by an
Indtan tribal contractor for its members
with the goverulng Lody of the Inafan tribe
or such other orgamzation cstahliched by
the go.crning bodics of one or several Indian
trihes.

(d) Countracts «sith Iadian trihal contrac-
tors for e performance of varnious pro-
grams or for the furnistung of variois kinds
of services on Indian reservations are con-
tracts for which 1t Is hcreby determined to
bo t-apracticible to obtain competition and
therefore such contracts with Indfan tribal
contracturs for the performance of Indian
reservation prozsains shall of necessity be
negotiated without regard to competition as
autherized by § 1-3 210 of the Federa! Pro-
curement Regulations,

Subpart 14H-3.8—Price Negotiation
Poticies and Techmques
§ 1111-3.8607 Pricing techniques
§11:11-3.007-2 Rcguirement for price
or cott saalysis,

Ewcept for initizl contracts or oiher
parecments for the parformance of 1e-cr-
vation progrems. the requirements of
§ 1-3 807-2 arc optional with contracting
oMcers when contracting with an Indian
tribal contractor puisuant to Subpart
1411-3.2 when a plan of operation has
been presented and accepted,

§ 1111-3.807-3 Cosl or pricing data.

Evcept for initial contracts or other
azscements for the performance of reser-
vation programs, the remarements of
£1..3 807-3¢a) are optional with the con-
tracting officer when an Indian tribal
coutractor is involved prusuant to Sub-
part 14H-3 21f tlie imit:2l plan of opera-
tion contains itemized ertimates of costs.

PART 14[1--20—CONTRACT FINANCING

3. By adding a8 new Part 144-30 con-
sisting of Subparts 14H-30.2 und 14H-
304, to rcad as follows:

- 242 -

PROC. SED RULES

Sutput 1tH 0.2—Esic Policies

S

1411 30213 Iihanclal  Information  and
an el s

111H-30 214 Appropnato infurinstion—pur-
P <S.

1111 -20.214-1 Cayi fluw forecast, and e.tl-
mved finsneinl st.tements.

1411 30711 2 Peocrotac v umptions.

1411-30214-3 1. ' led profit and luss state-
s and baluice sheets.

uhpart 144-30.4—Advancoe Paytacnts

J -30403 Intercst.
4{-30404 Standards—amwounts—nced.

1411-30 408  Respnnsiblifty--delegation  of
authonty.

14H-30 410 I'ludings, detorminations, and
authorirations.

14}-30 411  Appiication for advance pay-
ment.

Acdon by contrecting o.leoen

Ajcsement for s il tank ace
count and coutract provi-
sjons. °

1411-30 414-1 Form of agrecment for speclal

bank account.
14H- 30.414-2 Contract pro.isions for advance
payments.

. AvTnoricy. Act of November 2, 121, Chy

115, 42 Stat 208 (25 U.SC. 13): 41 Ci R 14—
1008; sec. 23, Act of Juuc 25, 1910 (36 Stat.
861, as inended; 25 U SC. 47). -

Sutpsrt 14H-30.2—Basic Policies
§ 1111-30.213 Tinancial

and analysis,

The 1eguirements of §1-30.213 are
eht:onal vath the contracting officer
whin coistracting with an Indian tribal
colirazior passuant to Subpart 14H-3.2
whin aplonof opiration has been pre-
sented and accepted.
§1:18-30.218  Apopropriate

tion—jnirpoecs, .

The 1equirements of §1-30214 are
optional with the contracting officer
when contracting with an Indian tnbal
contractor pursuant {o Subpart 14H-3.2.

§ 1411-30.214=1 Cach flow forccast and
cstimated financial statcnents.

The requircments of §1-30.214-1 are
optional with the contracting officer
when contracting with an Indian tribal
contractor pursuant to Subpart 14H-3 2,

§ 111{-30.214-2 Recalistic assumptions,
The requircments of §1-30.214-2 are

optional with the contracting officer

when contracting with an Indian tribal

contractor pursuant to Subpart 14H-

3.2.

§ 1111-30.214-3 Estimated profit and

loss <tat ments and balance sheets.

The requiicinents of § 1-30.214-3 are
optional with the contracting officer when
contracting with an Indian tribal con-
traetor pursuant to Subpart 14H-3.2.

Subnsit 14H-30.4—/<vance Payments
§ 1111-30.103  Intcrest.

Advance parments made under non-
profit contracts to Indian tribal contrac-
tors, individual Indians and other Indlan
organizations will not require the pay-
ment of interest, .

141 20 12
14:-30 114

infornation

informa-

0255

39561

Standardscamonnts-e ed,

§1111-30.101

An advance payment to an Indian
{ribn] contractor, as defined In § 14H-
1270 4, is an cxception under §1-30.-
101(b).

§ 1111-30.106  Responsibility-delegation

of anthority.

Audiority to make advance payments
not to cxceed $250,000 to Indian tribal
contractors and other Indians who oper-
ate a totally Indian owned and controlled
non-profit business and who qualify for
contracts with the Burcau of Indian Af.
fairs shall be exercised by the Arca Direc-
tors. Advance payments shall be made
based upon written findings, determina-
tions and authority as provided for in
§1-30.405 that the making of the ad-
vance pyaments is in the public interest
and that adequate financing cannot be
obtained clsewhere. The advance pay-

ment clause in § 14H-30.414-2 shall be
referred to in the determinations, find-
ings, and authority and shall he incorpo-
rated into the contract.

§1111-30.110  Findings, leterminations,
and authorications,

The folloaing is format of the Find-
ings, Determinations, and Authorization
for advance payment for use with con-
tracts with Indian tribal contractprs and
other Indians who operate a totally
owned and controlled non-profit busi-
ness and who have contracts with the
Bureau of Indian Affairs. A copy of the
Findings, Determinations, and Authori-
zation shall be inserted in the contract

file.
BUREAU OF INDIAN AFFAIRS

FImNDINGS AND DETELRMINATIONS AiD AUTHOR-
IZATION FOR ADVANCE PAYMENT

FINDINGS

1. T hereby find that:

a The Bureau of Indian Affalrs ‘has en-
tered (intends to enter) into & contract as
fadicatéd below. (Use appropriate language),
Type of Contract: (Indicate type).

Anmount of Contract: (State amount).

ContTactor: (1ndicate name of contractor),

Purpose: (Givc desci:ption of contract).

Contracting Office: (Give name of contract-
ing office).

b. (Note to Contracting Officer: Summar-
126 the specific facts and significant circum-
stances concerning the contract and the
contractor, which, together with the other
findings, will clearly support the determi-
nation below).

c. An advance payment has been requested
by the contractor and is required for prompt
and eflicient pcrformance of the services in-
der this contract which will be of benefit to
the Burcau. No means of adequate financing
other than Oy an advance payment are avail-
able to the Contractor.

d. The attached advance payment clause
that wilil be included in the contract con-
‘alns appropriate provisions for the protcc-
tinn of the Governmeunt as security for the
advance bayment. These Include provisions
that the adiance payment(s), and all prog-
ress and final contract payments made, wiil
be deposited In & specisl bank acdount, and
that the Goverument will have & paraniount
lien upon (1) the credit balance In the spe-
clal bank account, (2) any’supplies con-
tracted forp and (3) any material or property
acquired for tile peiformauce of the contract.
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¢ lue recurlty pivtyr s of the hoae
po.oor telan e that will he avred arc decnnd
atoonve.

f. Pooace of the lack of finan~il re-
roiees, the Contractor iy not in a poatlon
o, ditvacstand tshowd not be darged
va th.e advance payment(s).

g The Burcau is comnutted to help de-
vaiop Ind,an organizations to attain finane
dial anud managerial viabllity,

D1 ILIIMINATIONS

2. Upon the forogoing findings, I hercby
¢ "vriadne that the making of an advance
poamentgs) without payment of Interest,.
cvept as provided In the attached advance
prynient clause that will be included in the
contiact, 1s In the public Interest.

AUTHORIZATION

Upon the findings and deterinination
st ated ohove, an adiance paynient 1ot to exe
cord the prnount stated below is hiercby ou-
therized pursuant to 41 USC. 255 upoen
wrins ol cuiditions as contairied {n the ad-
vabee payent clause to be included in the
contract, o copy of which s attached there-
to. The amount of the advance payment(s),
at any t'rne outstanding, shall not exceed
the unpald contract price nor the contrac-
tor's e-imnded interim needs arising during
the rod b arsement (scle. Amount of advance
prymeit «hall not excced thicty (30) per-
cent of the coatract amount including any
modificat:on.

Segnature?! ceeccecccnaoa- -
Title:
Date:

§ 1118-30. 111
payment.
Pazacraphs ¢a), (dy, and (e) of § 1~
20 411 aie optional with the contracting
ofncer when contracting with an Indian
tribal contractor puisuant to Subpart
14H-3 2.

§ 111-30.11?
oflicer.
Paragraphs (¢) and (d) of §1-30 412
aie oplional vith the contracting officer
when contracting with an Indian tribal
contractor pursuant to Submrt‘l‘m—s.z.

§ 14H-30.314 Agreement for special
hank acrount 'md contracl pros isions.

§ 1111=30.111-1 TForm of agrcement for
special bank account.

For all advance payments made to In-
¢ian tribal contractors and other Tndians
who opeiate a totally owned and con-
trolled non-profit business, the form of
agreement and modification given in
parazraphs (8)~(d) of this section should
be used.

(a) The foliowingis the form of agiee-
ment for a special bank account for ad-
vance payments: -

ACAREEMFNT FOR SPECIAL BANK ACCOUNT
TOR ADVANCE PAYMENT(S)

Application for advance

cantracting

\ction by

(1) This Agreemient entered Into between
the United Siates of America. herelnafter
calied the "Gorernment,” Contractor, and
Bank. each rip.esented by the officlals exe-
cuting this agreement,

t2) Tue Government and the Contiactor
entered into the Coniract(s) or Supplemen-
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) 'he ohae punent (v e rcgulics
that unounts . nced 1o the Contiactor
be dep ited in p Cial Donk Acconnt at a

nentar banh or b nis of the Fedeaal Revenve
S, tem oor any Cansured ' bank vl the
e nirg of 1.0 Act cieating the Toderad De-
pusit Inrurante Corporation (Act of Au-
Lust 23, 1035, 49 Stat 68%, as amended: 12
USC 2G1). ‘epir 1t fram the Contractor's
genral or other rnmls. and, the Banl heing
such a hnk, th.¢e parties ate aLreable to so
depa tthng ~nid amounts with the Bank,

(H) ‘This Spoeial Rank Account shall be
dr 1onated ns Indicated in paragraph (7) of
this asiccment

(3) In conuderation of the foregoing. and
for other Lood and valu.ble consideratlions,
it is agreed that:

(1) The Govermmcent shall hiave a lien upon
the credit balance in <ald account to cecure
the repay ment of all advance payments made
to the Contractor, which lien £hall be superier
to any hien or catm of the bank with respect
to such account.

(11) The Bank will be hound by the provi-
sions of the ndvance payment clausce relating
to the deposit i1n and withdrawal of funds
from the Special Bank Account, bhut shall not
be responsible for the use of funds withe
drawn from said account. Upon rcceipt by
the Bank of written dircctions of any kind
fromn the Contracting Oificer, or from tho
duly anthorized representative of the Con-
tracting Oflice, pertaining to the use of the
funds In the Special Bank Account upon De-
partinent of the Interfor, Bureau of Indian
Affairs stationery and purporting to be
siyned by the Contracting Officer or the Con-
tracting Oft.cer's authorized representative,
the Bank shall act thereon and Insofar as
the richts, dutles, and liabfiitles of the Bank
are concerned, the nritten directions shall be
conclusively deemed to have heen properly
issued and filed with tlie Bank by the De-
paitment of the Interlor, Burcau of Indlan
Aflatrs.

(ii1) The Government, or its authorised
representatives, shall hase access to the books
and records maintalned by the Bank with
recpect to the Spectal Bank Account at all
reasonable times and for all reaconable pur-
poses, Including (but without limiting the
generallty thereof) the inzpection or copying
of such books and rccords and any and all
memoranda. checks, correspondence or docu-
ments appertaining thereto. Such books and

records shall be prescrved by the Bank for

& period of six (6) years nfter the closing
of the Special Bank Account,

(4) In the cvent of the service of any writ

of attachnient, levy of ¢xecutton, or com-
mencement of gnrmishment proceedings with
1esnect to the Spectal Bank Account, the
Bank will promptly noti{y the Contracting
Officer.

(5) The Bank, Contractor, and Govern-
ment, by cexccuting this npgreement, are
hound by ali of the provisions contained in
the advance payment clause attached, which
1s made & part of the contract.

(6) The contract number and purpose of
the contract(s) or supplemental agree-
ment(s) referred to stove are as follows:

(i) The Spechl Bank Account shall be des-
fjghated as “SPECIAL BANK ACCOUNT
NUMBFR .... Barcau of Indian Affairs,

IN WITNESS WHLREOT, the pastics hereto
have cLused this agrecment to be esecuted
as of the date and year written below:

-

Name & Title of chrcqn!athe. —ccccemaman

UNITED STATES OF AMERICA, DEPARTMENT 0P
THE INTERIOR

Bureau of Indian Affalrs:

(b) The following instructions apply
to the form of agreement shown in para-
graph (a) of this section;

(1) Under paragraph (6) of the agrecment,
statc the contract number and describe the
purpose of the contract In brief but sufficient
detall to convey a genersl understanding of
its nature. If the contract uses a descriptive
title to deslgnate Jts purpose, that descrip-
tion should be used.

(2) Inscrt,in the blank space in paragraph
(7) of the agreement, the number assigned
by the Bank as the Account Number for the
""Specinl Bank Account.”

(3) The agrecement should be dated on the
date 1t I1s signed by the Contracting Officer.

(4) The complete malling address of the
bank Is necessary as the adivance payment
check and all progress payment checks will be
malled to the hank The zip code-is required.

(5) The Contracting Officer should not
sign the agrecrnent until authority to make

the adiance payment has been obtalned.
(¢) The following is the form of modi~
fication of an agreement for a special
bank account for advance payments:
AGREEMENT FOR SPECIAL BANK ACCOUNT
Modification Number ______ *

(1} The Agreement for Special Bank Ac-
counted dated aoa-.. , 19.., 15 modified as fole
lows:

(2) The contract number and the purpose
of the contract 1s a5 follows:

(3) The Special Bank Account numbcr is -

indicated as follows:

IN WITNESS WHLREOF, the parties hereto
have caused thls modification to be exccuted
ns of the date and year written below.

Name of Bank

..................... recacves rnen. .-

tal A reement(s) thereto, providing for the Date ..oooo..... crcee 1020 By Signature BY wemeecaann S
maning of adiance payment(s) to the Con- ~avTRACTOR =0 BYceerrercreencn.. .
tractor Copy of the adyvance payment clause CONTRACTOR l\nmt‘ and Title or Name and :I‘ltle of
included in the contract Is attached to and Name!: «cecec... eecemmecmececmceccecarea- - Contractor's Babnk's
made a part Of this agrcement, 0 ccceeees eemcmcecremceevisccemcmcaea= cemnea Representative Representative
A}
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UNTIDSTALES OF AMERICA
Acting Thicugh
The Durenu of Iisctian Aflalrs

BF .. i - - cmmeeeismmeeiiaiasscenoan

(&) The following instructions opply
to the form of modification of an agice-
ment shiown In parazraph (¢) of this scc-
tion: '

(1) The date of the original Apreement for
©pcetal Bank Acrount should be Indicated
1n the first line of paragraph (1) of the modi-
fication.

(2) Uuder paragraph 2 &¢ the mochfication,
state the contract nunber and describe the
purpose of the contract If the purpose given
fn pm1 ~rph (6) of the original agreement
fs chang d, describe it. Otherwise repenat the
orisinatl deccripilon. .

(3) Under puaarraph (3) of the moi.fica-
tion, tndicaie the Special Bank Account Mume-
ber if & new one is being Issued. If the orig-
inal nuimber is being used, repeat it,

(4) If a chnnge is not made under cither
paragraphs (2) or (3) of the modiification,
then no modificration of the original agree-
moent s heee-sary.

(5) 1f a mod fication is required, it <hould
be dnted when signed by the Contracting
Officer.

§ 111201112 Contract provi-ions for
adrvance payents.

The contract clause for use when an
advance payment is made or to be made
on a coniract with an Indian tribal con-
tractor and other Tndians who opcrate a
totally Indi-n owned and controlled busi-
ness follows: .

ADVANCE PAYMENT

(a) Amonnt of cdiance At the request
of the Contractor, and subject to the cond'-
tions heramefter set forth, the Government
shall make an advance payment(s) to the
Coutractor No advance parment(s) shall be
made (1) without the Contracting Officer’s
approval as to the financial necessits there-
tor: and (2) in:n amount in excess of that
stated {n paragraph (n) (1) hereo:.

(b) Special bank gccount. Tintfl the ad-
vance paiment(s) made hereunder is liqui-
dated and the Contracring Officer approves
in wnting the release of any funds due and
pnasahle to the Contractor, the advance pay-
ment(s) and all other payments (progzess,
paittal, and finel) mede under the contract
shall be made by check payable to the Con-
tinctor but malied to the bank, where the
spectal bank account is mantained es stated
in the Agreement for Special Bank Account.
The check must be marked for “Deposit in
Spectal Bank Account Number ...... . Bu-
reau of Indian Affalrs” The Agrecinent for
Special Bank Account shall designate the
account number No part of the funds depos-
fted in the Speetal Bank Account shall be
nmingled vith other funds of the Contractor
prior to withdrawal thercof from the Special
Bank Account as hereinafter provided. Ex-
cept as hereinafter provided, each withdraw al
shall be only by check of the Contractor, un-
lese countersigning on behalf of the Gosern-
ment by the Contracting Officer or such
other person as lie may designate in writing
1s deterinined to be in the best Interest of
the Government and the Contracting Offi-
cer nofifics the Contractor and bank In writ-
fug that countercigning will be required

(c) Use of funds. The funds in the Special
Bank Account may be withdrann by the Con-
tractor solcly for the purposes of making pay-
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nients for e hds, D ooorn sdmdnistruttve
and ovahead ezpien ¢« and otler puthocs
rogulted for this ronly -t {(Inecluding, with-
out latiation. payhi n's incident to tenml-
nation for the convenlence of the Govern-
ment) and properly allosable thereto th ac-
cordauce with generally accepted accounting
principles (subject to any applicable provi-
rion of contract cost principles and procce
dures in 41 CFR Pait 1 15 or other agency
cost principles and procuduarces, if any, which
are made p.art of this contract), or for the
puiposes of rehinbursing the Contractor for
such payments, and for such other purposes
ns the Contracting Officer may approve in
writing If this is a cost rehinburscment con-
tract, the funds in the Special Eank Account
may be withdrawn by the Contractor solely
for the pui pose of making payments for items
of allowable costs as defined in clause titled
“ALLOWABLE COST, FIXED-FEE AND PAY-~
MENT'™ of thls contract. Any interpretation
raquired as to the proper use of funds shall
be made in writing by the Contracting Ofil-
cer.

(d) Return of funds. The Contractor tnay
at any time repay all or any part of the funds
advanced hereunder. Whenever so requested
In writing by the Contracting Officer, the
Contractor shall repay to the Governinent
such part of the unliquidated balance of the
advance payment as shall in the opinion of
the Contracting Officer be in excess of the
Contractor’s current requircments or when
added to total advances previously made and
liquldated are in excess of the amount spec-
ified in paragraph (n) (1) hereof or are no
longer to be made avallable to the Contrac-
tor because of default, or abuse in their
use, or for such other reasons as the Con-
tracting Officer may specify. In the event
the Contractor fails to repay such part of the
unhiguidated balance of the advance payment
when so requested by the Contracting Of-
ficer, all or any part thereof may be with-
drawn from the Special Bank Account by
check(s) made payable to the Bureau of
Indian Affalrs sigiied by the Contracting Of-
ficer or by an officlal of the Bureau of In-
dian Affairs authorized In writing by the
Contracting Officer to take such action. Such
withdrawals shall be applled in-reduction of

° the advance payment(s) then outstanding

hercunder. The Contracting Officer shall
notify the contractor and the bank of the
action taken.

(e) Liquidation. If not otherwise liqui-
dated, the advance payment(s) made here-
under shall be liquidated as herein provided.
When the sum of all the cstimated pafyments
1emaining due on the contract approximate
the unliguidated amount of the advance
payment(s), the Contraéting Officer shall
thereafter withhold further payments due on
the Contract represented by proper invoiced
amount(s) submitted by the Contractor, snd
apply the amount(s) withheld against the
liquidation of the advance payment until
the advance payment has been fnlly liqui-
dated If, upon completion or terinination of
the contract or for other reasons, the entire
advance payment(s) is not fully liguidated
by the process indicated above and the Con-«
tractor does hot repay the balance due upon
reguest, ther the balance thercof shall be
oflset against any sums otherwise due or
which may become due to the Contractor
fro:n the Government on any other contracts
or from any source.

(f) Intercst charge. No interest will be
charged on the amount of the advance pay-
ment(s), but sny intercst earned on the
advance payment(s) inciuding sub-advances
or contract earnings deposited in the Special
Bank Account shall be used in the perform-

ance of the contract and to liquidate the
advance payment(s) mads,

(g) Gank agrecment. Before an advance
rayinent(s) 1s made hercunder, the Contrac-
tar <hafl submit o the Contractlng Officer,
in the form prescrided, an Agrcement for
Special Bank Account, In triplicate, signed
by the countractor and an official of the bank
i1 which the Special Bank Account is estabe
lished as the depository for the advance pay-
ment(s) and other payments. The agrecmout
shall clearly set forth the character of ths
Special Bank Account and the responsibili-
tics of the Contractor, the bank and the Con-
tracting Officer thercunder. Wherever possi-
ble, such bank shall be a member of the
Federal Reserve Systein, or an “‘insured” bank
within the meaning Of the Act creating the
Federal Deposit Insurance Corporation (Act
of August 23, 1835, 49 Stat. 684, as amended;
12 3.5 C.264).

(h) Lien on Special Bank Account. The
Government shall have a lien upon any bal-
ante in the Speclal Bank Account paramount
to all other licns, which lien shall secure
the repayment of any advance payment(s)
mado hercunder.

{1) Lien on property under contract. Any
advance payment(s) made under this con-
tract shall be secured, when made, by a llen
in favor of the Government, paramount to
all other liens, upon the supplies or other
things covered by this contract. The Govern-
ment's lien shall apply to all material and
other property acquired for or allocated to
the performances of this contract, except to
the cxtent that the Government by virtue
of any other provisions of this contract, or
otherwise, shall have valid title to such sup-
plies, materials, or other property as against
other creditors of the Contractor. The Cone
tractor shall tdentify, by marking or gsegre-
gation, all property which is subject to a
1ien in favor of the Government by virtue
of this contract in such & way as to indicate
that it is subject to such lien and that it
has been acquired for or allocated to the
performance of this contract. If for any
reason such supplies, materials, or other
property are not identified by marking or
scgregation, the Government shsll be deemed
to have a lien t0 the extent of the Govern-
inent's interest under this contract on any
mass of property with wnich such supplles,
materials, or other property are commingled.
The Contractor shall maintain adequate ac-
counting control over such property on his
books and reccrds. 11 at any time during the
progress of the work on the contract it be-
comes necessary to deliver any item or items
and materials upon which the Government
has 8 lien as aforesaid to a third person, the
Contractor shall notify such third person
of the licn herein provided and shall obtain
from such third person a receipt, in dupli-
cate, acknowledgiag, inter alia, the existence
of such lien. A copy of each receipt shall be
delivered by the Contractor to the Contract-
ing Officer, If this contract is terminated in
whole or in part and the Contractor 18 sau-
thorlzed to sell or retain termination inven-
tory acquired for or allocated to this con-
tract, such sale or retention shall be made
only if approved by the Contracting Ofcer,
which approval shall constitute a release of
the Government's lien hereundsr to the ex~
tent that such termination inventory is soid
or retalned, and to the extent that the pro-
cecds of the sale, or the credit allowed for
such retention on the Contractor's terminae-
tion claim, is applied in reduction of advance
payment(s) then outstanding hereunder,

(J) Insurance. The Contractor represents
and warrants that he is now msaintaining
with responsible insurance carrfers, (1) in-
surance upond his own plaLit and equipment
agalnst fire and other hazards to the extent
that like properties are usually insured by
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. Loperatirg plant, ool preporties of
. 0 ataater In the ¢one ponieral Jos
¢y, {2) olcequate jaeurance  asainct
o tendty on eoount of @ sl € o €7 ons or
i7"y, nd (@ Ngeate Leouratice whder

A1 L e wLrtnan cean e Lten laws,
Voractur o e b, unctil verh ander
act hos buen complcted and the ad-
suentes) n te hiesentaler has Leen
' d lr- witi (l) 3 antain < ach i ure
Lt o Tt et o, e frsur nce upon

. MHeg, e tme
. and o her prope
ey DA r-tL tie totdis coniact
vl jeet to the Goverstaent 1vn here-
v tema o) furad hosteh cortifivate with
r ot 1o hls tiswar re as the Contractiag
O . ornay from time to time reqgulre.

(K) Deyault protisions. Upnn the happen-
fry; of any of the following events of default,
(l) sorminatan of this contract by res on of
.00t of the C.atractor, (2) a finding by the
Co 2 cting O7icdr that the Cunt.actor (1)
Los S to G unve any of the covenants,
cop Httuns, or w.aranties of the.e piovt-lons
or has { fied to cemply with any mutcrial
provtidun of ths contract, or {11) has so
f..i'cd to mahe progre.s or Is in such unsatis-
fwiury  nancial condition as to cidanger
Jesforn nce of this contract; or (1) has
g to-ed reentory to this centract sub-
L utteily (v aMne rea ounble reluLerents,
or (iv) as delnghent in o phyment of aves,
or of e couts of § foance of V15 cone
tr.art in the ordirary course of Ludness; (3)
apenontment of & trasice, raeeher or ligqul-
dxter for ! or a substantial part of the
C¢ »tractor's property or institution of bank-
re.$tey,  reoryanisation,  arrangoment,  or
Hroution pruccerhings by or agralnst the
Ccncractor. (4) ~envice of any writ of at-

syent,

s Y et levy of cxecution, or commences
‘tof g oonwvment proccedings waith ree
St to the S,-'-x':xl B.nk Account; or (6)
~ ¢ muetomion of an act of hankrupticy: the
G, eennent, Wit hout 1tmiting any rights

v!ih It may otherwise have, may in its
d'~c:e'fon and upon written notice to the
C - etarand B ¥, tatt Y d fartosr with-
drec '3 {rom the 8 ]l Btk Account and
o'd erther e 13 on thi's ¢ ‘ract.
Upon the ot mn 1ce of any such ¢-ents
cr ¢-f.ait for a pe-lod of vurty (20) dazs

after such writ~n notice to the Cou'ractor
ead Prnk, the Goverrnent niay, in its dis.
c¢reton, and withcut limitleg any other
richis ahich the Goierrment may iave, take
l‘ fovlon Ing additional actions as it may
dcem apnropriate in the clrcumstiances;

{A) Wihdraw all or any part of the
t-"~ ce $n the Speetal Bank Accornt by
¢ r Ls made payadle to the Burcau of In-
d an ATairs s gred solely by an official of the
r ..ro0of Indian Afatrs, authorized in writ-
i £ by the Contrict'rg Officer to tale such
ac 1~ aad apply s ich amounts in resdaction
of the advan ¢ pasment(s) then oulstand-
irc Foreu d 10 retictian of any other
cians of crarient agear st the Cone
troe cr:

1By Dirnaad fnenediate ripu.nort of tho

satatrt Lvanze of the wd.once pay-
n.ent{s) nereunder, or

(C) Tae po - jon of and, with or with-
cut al.eott ~aent, sell at public tale at v hich
tee Co #runent may be the pusel norr, oF at
a3 *ecale,all or wy part of thie property
¢y which the Gorernment has a Ura vnder
t* 1~ coantract and, after deducting a1y cx-
pr i oes ‘roiuent to such sale, apply tre net
[ - eus of sach ciie in reduction of the
127 1viated balance of the advance pay-
roonis) herewnder and in reduction of any
orl.ar cdaims of the Gou.errnent agalust the
Car*mactor.

(i) Protabition egainst assigtrient Not-
v e oonding any otver provisiun of thds con-

o

der oo

he G

IR
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Tribal Government ,
Services

Memorandum JA N 1 8 19—/4

To: All Area Directors
From: Commissioner of Indian Affsirs

Subject: Tribal Government Development Program (TGDP)
Guidelines for FY 1975

Rather than continue sepasaie administraiion of the Tribal Affairs Management
Program and TGDP, TAMP will be merged into TGDP starting in FY 1975
under the enclosed operating procedures.

Applications may be submitted to the Superintendent, or other Burcau
official having immediate responcibility for serving the applicant tribe,
no later than March 1, 1974. The Area Director may wish to establish a
further dcadline sometime in March so that applications will be received
from the Agencies in time to allow for the required Area Office review
before the Marci 25 deadline for reccipt of all applications in this office.

In the new guidelines, we have attempted to consolidate and clarify the
various concepts and policies which have developed during the formative
periods of both TAMP and TGDP. In addition, you will note a section

which states those responsibilities wiiich have been assigned to the Bureau
field offices and arc to be exercised by individuals designated by the

Area Dircctor. However, the Area Dirccior and the Superintendent are
specifically responsible for certifying that the information provided in

the application is accurate and complete. Snould there be any question
regarding special circamstances, plcase attach a memorandum of explanation.

We are committcd to an equitable method for determining those tribes which
are most qualified to participate in the pregram based on financial neced.
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We assume that all tribes have some need to improve their governing

functions. It i5 those who lack the financial resources to make such
improvenients, however, that will be givea the highest priority.

Since the same degree of financial need for the various tribes does not
exist cqually among all of the Areas, there is no nationally equitable
basis upon which cach Areca ean make its own sclection of TGDP partic-
ipants. Allowing all tribes to compete among themselves on a nation-
wide basis is the only way to be fair to all concerned.

We will continue to use the qualifying formula in order to avoid subjective
considerations. Howecver, the objectivity of the formula is only as good as
the factors which go into it. Thercfore, it is essential that you insure the
accuracy and completeness of the information provided by the applicants.

Further, we wish to emphasize the importance of your responsibilitv to
3
insure that the Rurean and the trihe comnly with the provisione to which

both portics agrec and set forth in a TGDE coniract. It is only in this
way that we can develop with Indian tribes a rclationship ef mutual respect
and trust.

We plan to provide to you, during the first week in May, the information
you will need to advise the applicants in your Area whether or not they
are eligible to enter into contract negotiations. We are asking you to
perform g similer service regarding the distribution of the enclosed
guidelines announcing the open scason.

As you will note under Scetion IX, all federally recognized tribes are
eligiblc to submit applications. However, those who have already had
threc years of participation under TANP will be assigned a lower priority.

We recognize that staff shortages and the press of other business could
delay processing of TGDP contracts. However, we have scheduled the
application procedure so as to allow approximately two months during
which contracts can be negotiated and signed. We urge you to do all
that you can to insurc that such contracts start funetioning on July 1.

Commissioner

Enclosures
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Guidelines

Tribal Government Dcvelopment Program
(TGDP)

FY 1975

U. S. Department of the Interior
Bureau of Indian Affairs

Washington, D. C. 20245

Issued January 19474
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Section 1 - Background

TGDP in FY 1975 will be a combination of two programs of aid to tribal
governments which heretofore were scparately administered; TGDP and
The Tribal Affairs Management Program (TAMP) - -

TAMP first became operational during FY 1972 when 25 tribes participated
in the program based on the recommendations of an all-Indian selection
panel. While it had several options, its primary objective was to assist
tribes in strengthening the business management capabilities of tribal
governments. Twenty-thrce of the original 25 participants have contracted
under that program for cach of the last three fiscal years.

Following the cstablishment of TAVP, the administrative responsibility for
the program was assigned to the former Division of Tribal Operations which
had scen werking on the creation of another program of aid v iribai
govermmentis cuiled the Tribal Government Development Program (TGHP) .
Sixty tribes quaiificd for TGDP contracts during each of the first two years
of its cxistence (FY 1973 and FY 1974). An objcctive formula determined

thosc who were qualified rather than the usc of a selection panel, as in TAMP.

While considerable latitude was available under TGDP, its primary objective
was to strengihen tribal governing functions. Because of the flexibility of
each program, thore developed considerable overlap and since both programs
were being adminisiered by the Division of Tribal Government Services,
there remainced jittle jus.ification for continuing their separate operation.
Accordingly, the two programs are being merged for FY 1975 under a single
set of adiministrative procedures and will be called "Tribal Government
Development Program" (TGDP).

Section II - Program Objectives

Recognizing that the success of all social and economic improvement programs

is largely dependent upon an cffective tribal government, Congress has
appropriated increasing sums of moncy to help strengthen tribal governmental
and managerial functions. TGDP is designed to give priority assistance to

the so called "have-not" tribes. It is not an attempt to reward good management.
Rather. it makes it possible for tribes with little or no financial resources
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to develop and/or improve their governing or managerial functions through

the achievcment of specific tangible products (deliverables). Such dceliverables
are furnished to the Bureau in exchange for moncy provided as set forth in

a contract between the tribe and the Bureau.

TGDP is not a grant, neither is it a fund to be used for the payment of .
salarics for tribul oflicizls. A TGDP participant enters into a binding .-
agreement (contract) in which the Bureau agrees to pay for those deliver-

ables which the tribe considers to be highest on its list of priorities and

yet within the scope of the program and the dollars available. Some

examples of work that could be undertaken and resulting deliverables

are as follows:

Examplcs
Scope of Work Deliverable

1. Establish and implement a record An outline of the system
2. Draft proposed amcndments to Copy of proposed amendments

tribal constitution to comply with and a plan of how they will be

the one man, one votc concept. put into effect.
3. Develop and implement a tribal A report outlining of the system

personnel management system and showing how it was implemented.

including position descriptions,
salary schedule, and policies for
handling sick leave, vacations,
promotions, hiring and firing.

4. Create a set of election procedures Copy of election ordinance enacted
including provisions for voter by the governing body.
registration, secret ballcting,
atsentee voting, an impartial
election board, and a method for
resolving election disputes.

keeping sy siem. explaining how it functions. i
:
]
|
!
I
|
|
:
l
|
i
i
|
|
|
1

5. Establish a tribal oflice and Report on accomplishments. |
consolidatc all existing records.

6. Update tribal membership roll £nd Copy of completed roll and
develop proccdures for kecping it enrollment procedures.
current,
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7. Train (number) tribal officials Recport on the training reccived,
or cmployces in the fundamental names of participants, concepts
skills of tribal government through learncd which are applicable to
such things as: the tribe, and a plan for their

adoption.

(a) visits {o other tribal ~—— .
councils

(b) workshops ccnducted at
the reservation

(e) exchange visits with local
municipal governments.

8. Establish a system for the Report deseribing the acecom-
development and management plishmenis ané an outline of the
of tribal business enterprises. system.

9. Develep pessible sauracs for Report of contacts mwade snd resulis
continuing revenue ior financing of cfforts including a plan for
tribal government, i.e., implementing any revenue producing

system found to be feasible.
(a) agrecments with the statce
for sharing in revenue derived
from collection of retail sales
taxes on the rescrvation;

(b) sctting up a business and occu-
pational tax for rescrvation
merchants; '

(c) setting aside a portion of judgment
award to aceruc interest;

(d) self taxation.

10. Plan for the use of anticipated Copy of the plan.
judgment award.

While it is not the purpose of TGDF to contract for the pavment of saleries,
it is understandable that persons ¢ualifi2d to accomplish the contract
deliverables will have to be employed. lHowever, it is the deliverable

and not the salary for which the contract must be written. Since TGDP is
intended to be a sourcc of funds for only a limited period of time, it is
more important to achicve some specific tangible improvements which wiil
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be of lasting value than to mercly pay the salaries of tribal leaders so they
can perform the routine business of the tribe. In planning what is to be
achicved under TGDP, the tribe should avoid attempting to accomplish more
than it can reasonably expect to complete in one year.

Section IlI - Exclusions

1. The use of TGDP funds to pay a tribal attorney for general counsel or
other services is not within the scope of the program. However, TGDP
funds may be used to pay an attorney for the performance of specific work
necessary to achicve a contract deliverable, provided it is not in violation
of 25 USCA 81.

2. The use of TGDP funds to pay tribal members in their roles as tribal
rep esentatives is not acceptable, i.e.. the payment of salaries as such.

3. The purchase of land is not within the scope of TGDP cven though a
tribe may reasen that such land could be the basis for generating continuing
revenue. There are other sources of funds for land acquisition, i.e., the
Farmers Home Administration Loan Program.

Section IV - Required Dcliverables

One of the required dcliverables is that each TGDP coniract must be written
$0 as to require the tribal government to present to the tribal membership,
a written plen setting forth the way in which the funds are to be used. That
plan mitst be presented within thirty (30) days following the effective date
of the contract.

A second required deliverablc for all TGDP contracts is a written report
that must be submitted to the meimbership within one month follewing
conclusion of the contract period deseribing actual ad accomplishments., A
copy of cach of the above reports shall be submitted to the Burcau as
contract Geliverables.
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Section V - Definition of ‘Terms

1. Available Tribal Funds (ATF) as of February 1, 1974

Of major significancc is the amount of moncy a tribe has available to it for
purposes of improving its governing functions. We recognize the tendency
for tribes to reason that nene of its money is available because so much is
budgeted for the operation of the tribal governmeint, some is allocated for
the operation of various programs, and other funds are needed to operate
and maintain tribal buildings. £till other monies may be invested to produce
continuing revenue, Tribes which possess many thousands of dollars and
have regular ircome may still consider themsclves as having financial necd
and, therefore. entitled to contract under TGDP. However, there are many
groups that havce little or no tribal funds. These are the tribes that TGDP is
designed to help and such entities have highest priority,

Accordingly, in dotermining e amount of funds a tribe has available, the
following general principle will be used:

As of February 1, 1974, all trital funds must be counted as
available if the tribe has discretion over how such funds are to
be used.

If the tribe prefers to use its own available funds clsewhere, we can only
assumc that the tribe considers as lesser priority, the improvement of its
governing functions. Those categories of funds, which we consider to be
beyond the discrction of the tribe, for purposes of this program, are

listed below: (Should circumstances exist which are not covered by this
Section, it shall be the responsibility of the Superintendent and the

Area Dircctor to attach a memorandum of ecxplanation to the TGDP application.)

Funds that WOULD NOT be inciuded as AVAILABLE:

(a) Funds sct aside by STATUTE for specific purposes
(b) Revenue Sharing Funds - from U.S. Treasury Department
(¢) Funds provided by Government or private agencics for a

specific purposc other than the operation or improvement
of tribal govcrnment
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*(d) Judgment Funds - until actually available to the tribe

* Until the date the plan for their use is approved by Congress or the date
of the enactment of ensbling legislation, judgment funds will be considered
unavailable. In those instances where two or more tribes are involved in
the same award, the amount of the funds that are available to each may not
actually be known until their respective rolls are approved by the Secretary
of the Interior.

2. Available Tribal Funds Per Capita (ATFP)

The amount of money, on a per capita basis, which the tribe could spend
for purposes of TGDP, based on the tribe's Service Population.

The amecunt for which the applicant qualifies according to the formula.

4. Constant Factors

Those factors associated with the Qualifying Fermula which are fixed for all
tribes cr for each of the tribes in the respective Scrvice Population groups,
i.e., Funding Rate, Minimum Funding Level and Maximum Funding Level.

5. Deliverable

A specific tangible product produced by the TGDP participant in exchange

for money provided by the Bureau. For example, a set of eclection procedures,
proposed amendments to the constitution, or a copy of a plan for personnel
management, etc. Each deliverable would have a dollar value in the contract.

3. Computed Funding (CF) 1
|
l
|
|
|
i
|
1
|
1

6. Funding Level (FL)

The net amount for which a TGDP contract can be written after computing the
formula and considering both minimum and maximum funding levels.

7. Funding Rate (FR)

The dollar amount, for each member of the Service Population, which
normally would be spent by tribes of various sizes to improve their
governing functions.
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8. Maximum Funding Level

The highest amount a tribe might rcceive under contract even if the
Qualifying Formula shows a greater amount. A tribe will be limited to
such dollar amount cven if its Computed Funding is higher than that
amount. The Moximum Funding Level will be established after receipt
of the F'Y 1975 TCDP applications. For Alaska participants, the Cost of
Living Allowance will be applicable.

9. Minimum Funding Lcvel

The lowest amount a tribe might receive under contract even if the
Qualifying Formula shows a lesser amount. A tribe who qualifies by
the formula for any amount, will at least be given the opportunity to
contract for a minimum dollar amount which will be established after
receipt of the FY 1975 TGDP applications.

10. Plan A

The system by which certain tribes baving the highest priority are awarded
interim Funding Level contracts which will become cffective on July 1, 1974.
Those contracts may Le amendcd upon reecipt of the anticipated increase

in the FY 1475 sppropriation.

11. Plan B

The system for awarding contracts to qualified tribes with lesser priority

than those under Plan A. Contracts under Plan B will not become cffective
until the Burcau's receipt of the FY 1975 anticipated increase in appropriation;
likely during October 1974. Such contracts will run for twelve months

cven though that period will extend beyond the end of FY 1975.

12. Scrvice Population

Those Indians living on or near the reservation (former reservation in
Oklahoma) who recceive services from the tribe's governing body. This
figure will be supplicd by the Commissioner from either of two sources:
(excluding Alaska)
A. The 1970 census count ( U. S. Bureau of Census) of Indians
who havce identified with a tribe and live in those counties
where the tribe's reservation (former reservation in QOklahoma)
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is located and any adjacent counties containing trust or restricted
land pevtaining to the tribe. Actual residence on trust or restricted
land is not, howcver, required.

B. Revenue Sharing figures as of 1970.

~..
.

The Commissioner will compute the formula both ways and designate as
Service Population the figure that will result in the highest level of funding.

For Alaska applicants, the Commissioner will use the count from the roll
prepared pursuant to the Alaska Claims Scttlement Act.

The purposc of this new approach is to achieve consistency among tribes
in the application process. Previously, the basis for determining the
Scrviee Population varied considerably.

lalalts)

[aa] ~~r L .
da. AU vQoLQinIingr

The person designated to coordinate the overall functions of the program,
located in the Washington Office, Division of Tribal Government Services:

Bob Farring Phor}e (202) 343-4045
“(202) 343-4046

14. Tribe
As used in these guidelines, the word "tribe" shall mean any federally
recognized Indian tribe, band, comnunity, association, pucblo, or Native

village.

15. Variavle Factors

The factors to be used in the Qualifying Formula which vary for each {ribe,
as opposed to the constants. Service Population and Available Tribal Funds
Per Capita are variable as far as the formula is concerned.

Section VI - Qualifying Formula

Since the purpose of TGDP is to assist financially needy tribes to improve
their governing functions, it is imperative that priority be given to those
applicants having the greatest nced. In making such determination, we have
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developed a formuic vhich is intended to reinove as much as possible any
subjective considerations from the selection process. The tribe provides
the input verificd by the Supcrintendent and the Arcua Direetor, and the
formula deseribed below determines whether an applicant is qualified and
for how much.

CE = ('R - ATFP) SP
The abbreviations are explained below:

CF = Computed Funding. The amount for which the applicant qualifies
according to the lformula. However, should this ficure be lower than
the established Minimum Funding Level for TGN contracts, the
tribe may contract uip 1o the minimum amcunt. In the event the CF
exceeds the established Maximum Funding Level for TGDP contracts,
the tribe may contract for no more than the Maximum Funding Level.

FR = Fundine Rate. The dollar cinount, for cach member of the Service
Population, which normally would be spent by tribes of various
sizes to improve their governing functions. Tribes with a smaller
Service Population require a higher per capita expenditure because
of fixed costs. The FR for tribes of various sized Service Populations
will be determined after the closing date for receipt of TGDP appli-
cations. Such ratcs will be uniformly applied for the respective
sized iribes.

ATYFP = Available Tribal Funds Per Capita. The amount of money, on a
per capita Lasis, which the tribe could spend for purposes of TGDP,
based on the tribe's Scrvice Population. (see Available Tribal Funds
in Scction V)

SP = Service Ponulation. Those Indians living on or necar the reservation
(former reservation in Ohichoma) vho receive services from the
tribe's governing boedy . (sece Definition of Terms Scction)

Use of the Formula (Example)

Service Population (SP) = 850
Available Tribal Funds (ATF) = $ 12,815

Available Tribal Funds Per Capita (ATFP) =$ 15.08 (ATF = SP)
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Funding Rate (FR) = $ 32.00

CF = (I'R - ATFP) SP

(32.00 - 15.08) 850

16.92 X 850

14,382 Computed Funding

Assuming that a Minimum Funding Level of $8,000 and a Maximum Funding
Level of $35,000 is established for FY 1975, the Funding Level for the above
example tribe would be the same as the CF, i.c., $14,000 (rounded up to
the nearest $100) since the CF falls between the Minimum and the Maximum
Funding Levels. Accordingly, & contract could be written for $14,400.

Section VII - Anticipated Increusc in Appropriations

In the event wc actually receive from Congress the requested inerease in
funding for TGDY in FY 1975, some of the successful applicants will likely
qualify to centract for a greater amount of their necds as determined by
the Qualifying Formvla. This would result from raising the Maximumn
Funding Level above the $20,000 limit. Due to increases in the cost of
living, we are also considering a change in the Miniinum Funding Level
from its existing $5,000 level. Further, we contemplate some adjustments
in the Funding Rates for tribes of various sized Service Populations.

In an effort to meet the relative needs of as many tribes as possible within
the funds available, it will not be practicable to assign any meaningful
dollar amounts to the above mentioned conciant factors associated with the
qualifying formula until we know the var ariables in that for mulsa, i.e.,
Service Population and Available Tribal-Funds Per Capita. Accordingly,
we will await our receipt of completed applications before arriving at a
value for the above mentioned constants.

At that time, we will use the formula to determine which tribes are qualified
to contract for what amount of money, based on the anticipated increcase in
appropriations. However, since the Interior Department's Appropriations
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Bill usually docs not become law until late in the first quarter of the fiscol
year, we will Jil.ely be operating until that time under a Congressional
Continuing Resolution. That resolution would limit expenditures to the
rate of spending bascd on the same period of the previous fiscal ycar.

Section VIII - Assignment of Contracts

In view of the circumstances described in Section VII, the following [actors
must be considered in implementing TGDP for FY 1975:

1. The Interior Department Annual Appropriation Bill will not
likely become law until sometime during the first quorter of
the fiscal ycar.

Z. There ic a chance that the anticipated increase for TGDP may
not materialize and we may be limited to cither the amcunt of
the I'Y 1874 appropriation (£1,322,G600) or some higher amount
but less than the FY 1975 budget request.,

3. While we are not aware of any cffort to cancel our request for
increased funding, all we can be recasonably ccrtain of having
available for TGDP in FY 1975, is the amount appropriated for
TAMP and TGDP in FY 1974 ($1,322,000).

4. We are committed to an application schedule which will provide
the necessary lead time so thet TGDP contracts will start
functionin~ on July 1, 1874.

Accordingly, we plan to implement the FY 1975 program in two stages,
described below as Plan A and Plan B. Befoie implementing either plan,
howcver, it will be necessary to make an overall determination es to which
applicants qualify for the program, based on 'Y 1975 considerations.

After considering the number of applicants, the service populations and the
amount of Available Tribal F'unds Per Capita, a set of Funding Rates will

be established; one for each of .- ~ral sized population groupings. Such
Funding Rates will be set with tl.. iew toward using the entire amount of

s
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the anticipated $2.650,000 FY 1975 appropriation. When it is known which
tribes qualify for the program, they will be listed according to the order
of their priority c¢f need. Such li.ting will also show the amount for which
each tribe qualifies, i.c., their Funding Level which is related to the
anticipated $2,650,000 appropriation.

Since FY 1975 funds will not be svailable, it will not be possible to authorize,
in advance of our receipt of such funds, the neeoticiion of contracts in the
amounts related {o the anticipated I'Y 1875 appropriation. However, those
amounts will be announced to the tribes during the first weck of May 197.4.

In an cffort to at least partially implcment the program starting on July 1,
1974, cven though we will not know whether we will receive the requested
inereased sppropriation, we will use an interini funding arrangcoment known
as Plan A,

Plan A

Under this plan, figures teken from the anplicaticns of those who qualified
for the F'Y 1975 program as outiined evove, will be used. However, this
time, the formula will use the same Funding kates. Minimum Funding Level
and the Maximum Funding Level which were used during the initial ‘1CDpP
application process ('Y 1973). Interim Funding Levels will then be esiai-
lished for those tribes from that list who continue to qualify pursuunt to
the factors used in TY 1972, From such list, that number of tribes will be
scleeted whoce cumulative tote! of their Funding Levels will amount to
$1,322,000, allewing for altcrnetes. Those tribes will be considered as
the Flan A group and the remzinder will be known as the Plan B tribes.

“lan A tribes will be advised during the first week of May 1974 that they
have qualified under the FY 1975 program fo contract for up to a certain
level of funding, for example, $30,0600. However, each tribe will be
further adviscd that its contract will be limited to an Interim Funding
Level, c.g., $20,000. This will enuble the tribe and the Burcau to
proceed with preparations so that the contract can start functionine

on July 1, 1974, Such Plan A tribe will be aware that another £10, 000
will be available to it, in the event the anticipated $2,650,0069 is actually
appropriated and can plan for adding further deliverables to the contract.
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At that time (likely about October 1974) the contract may be amended to
include the further deliverables and the tribe will then be participating
at the level for which it qualified under FY 1975 terms.

Flan B

Those qualificd applicants who were not included with Plan A tribes, will
also be advised during the first week of May 1974 regarding the amount
for which they qualified based on FY 1975 considerations. However, the
Plan B tribes will await the Burcau's actual receipt $2,650,000
appropriation before they will be authorized to contract. At that time
(likely late October or early November 1974), and when signed, Plan B
tribes can then begin functioning under contracts which shall have already
been negotiated in anticipation of the Bureau's receipt of FY 1975 appro-
priations. While Plan B tribes will not be permitted to start functioning
under contract at the beginning of the fiscal year, their contracts will,
nevertheless, run for twelve months. even thongh sueh neriad will
extend beyond the end of FY 1975, It must be understocd, however, that
the bulk of the work must be completed within the fiscal y»ar and that
any TGDP contract for which those tribes may qualify for the next fiscal
year, would be for different deliverables than contained in the FY 1975
contract.

Other Considerations

In the event Congress appropriates no increase over the amount provided
in FY 1974, the FY 1975 TGDP participation. will be limited to the Plan A
tribes. Should some amount more than the $1,322,000 and less than the
$2,650,000 be appropriated, only a limited number of Plan B tribes would
be offered the opportunity to contract, i.e., those having the greatest
priority in relation to the funds available.

Effect on Contracts

TGDP contracts will have to include provisions to allow for the above
circumstances.

Section IX - Eligibility

All tribes having a trust relationship with the Secretary of the Interior are
eligible to apply for TGDP for FY 1975, provided they have Service Populations
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of at least 100. While the 23 tribes that have participated in TAMP during
cach of the last three fiscal years will be cligible to apply. they will be
assigned 4 lesser priority than those who huve not had the benefit of such
funding. A further reduction in priority will e assigned to those who
have participated in Loth TANP and TGDP.

Those tribes which have had only two years of funding under TGDP, and
no TAMND particip«tion, will not have the above restrictions on their
eligibility for Y 1975, '

Section X - Alternates

At the time a determination is made as (o those qualificd to contract, a
number of z2lternates will be desirnated ¢nd griven a ranking for the purposc
of GRlNg wiy saVings Ut ey oveur during e year, When a participant
drops out of the propram, the appromiate Area Director will be edvised

of the cpnortunity for the next highest renking aliernate to negoficte a
contract.

Section XJ - Joint Applications

1. Ninimum_Sceviee Povijatien. Tribes having serviee populations of
less then 100 are not oli_;f:)l:: to apply for funding under TGDP, However,
two or more groups having less thon the minimum serviee population may
filc a joint applicition, provided their combined Service Population is at
least 100. Further, the application musc be accomj..nied by resolutions
from cach of thie constituent tribes stating their concurrence in the joint
application. The associcted ;roups would be considercd as an individual
tribe for purposes of determining the wuaount of the contract.

2. Cominon Interest Tribes. Any two or more tribes may file a joint
appliciation regardless of the size of their respective Service Populations,
provided the combined Service Population is at least 1¢6 and the componaeit
tribes feel they can effect ccrtoin cconomices throush a cooperative funding
arrangement. For example, the several tribes way reelive they will not
have sufficient work under an auticipated contract to warrant the operation
of a separate office. Jointly, they could share certain fixed costs and pool
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their funds to cmploy a highly gualified person or persons to achicve the
deliverables for more than one of the tribes. 1n such case, the combined
tribes would ba considered as a single entity for purposes of determining
the amount for whiczh 2 contract could be viritten. A resolution sta*ing
concurrence in the jeint appliestion mu e submitted by each of tlie tribes
who are party to the joint re-uest for TGP,

3. Inter-Tribel Oroanizations. Euicting inter-tribal organizations may
submit applicatious, providing the following conditions are met:

(a) All of the component {ribes are federally recognized by the
Secretary of the Interior.

(b) Ecch member tribe submits vrith the TGDP application a
resoluticn giving jts concurrence vhich excludes such tribe
fromn moking an individual TGDP application.

(¢) The inter-tribal organization possesses ceriain governmental
authorities delegated to it.by cach of the component member
tribes of the organization. Evidencc of such authority must
accompany the application.

If an inter-tribai organization meets the above conditions, it will be
considered for funding as if it were a single tribe.

Section XII - Responsibilities

TGDP anvlicant and/or particinan's

(8) Submit timely and cccurate application.

(b) Request help from Superintencent in completing application,
if needed.

(c) Participate in negotiating contract.
(d) Comply with contract terms.
+ (e) Cooperate with Contracting Officer's Representative (COR) .

(f) Timely submission of required reports snd deliverables.

"N 092777 e
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Burcau Vield Gffiers:  As determincd by the respective Area Directors,
the follor ing are included ameng the responsibilities of the Area Direetor
and/or Superinicndent, the Contracting Officer, COR, and the persons
having responsibility for Tribal Operations funections:

(a) Notify tribes about opporturity to apply for TGDP by
providing ccpics of guidcelines.

(b) Assist in preparing application, if requested.
(c) Certify as to the accuracy and completeness of application.

(d) Explain to the Commissioner ary unique circumstances which
were considered in arriving at factors to be used in the
qualifying formula. (Available Tribal Funds)

‘e) imely transmitiai of applications.

(f) Notify all applicants as to whether or not they were
sucecessfui, following receipt of such information frem
Commissioner.

(g) Conduct Area meetings dering May or early June involving
rcpresentatives of suceessful applicants, Contracting Officers
and Tribal Operations personnel to plan for FY 1975 and
initiate contract neootiations so that all contracts start
functioning on July 1, 1974.

(h) Determine the speeifie type of contract to be used.
(1) Provide copies of all contracts, and/or modilications thercto,
- for the Commissioner, Attn: 440 within two weeks following

their effeetive date.

() Notify Commissioner of any contracts not in effeet by the
September 30, 1974, deadline.

(k) Advise, alternates when they become entitled to participate
and &ssist them in consummating a contract.

(1) Submit report to Commissioner by August 15, 1975, sctting
forth deliverables actually produced by tribes under the
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FY 1975 contracts and recceived by the Burcau (sce Schedule
of Deadlines).

: (m) Withdraw funding and/or cancel contracts in those instances

] where participants fail to comply with such agrcement and
advise the Commissioner of such action so that the Commissioner
may alloczte such funds to the next highest ranking alternate.

(n) Keep TGDP Coordinator advised of status of contracis by
providing copies of pertinent rcports and through telephone

conversations.

Commissioner:

(a) Issue program guidclines.

(h) Establish Funding Rates, Minimum Funding Level and
Maximum Funding Level after receip. of applicatio‘ns.

(¢) Dectermine the amount for which each successful applicant
is entitled to contract on a nation-wide basis by using the
information providcad by the applications and applying it
to the Qualifying Formula.

o ~

(d) Notify cach Area Dircctor of the outcome of the applications
submitted from his Area.

(e) Maintain a list of alternates wwhich will be entitled to contract
in the event of savings.

(f) Issue advices of allotment,
(g) llave responsibility for the over-all administration, coordination
and evaluation of the program.

Section XI1II - Schedule of Deadliries

Mid January through February 1974

Open season for submitting applications to Supcrintendent.
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March 1, 1974

Last day for receipt of applications by Superintendent.

March S —

——
-_—

(The Area Dircctor will establish this deadline for his receipt
of applications frem the Superintendcents so as to allow time
for his review before transmitiing them to the Commissioner.)

Merch 25, 1974

Last date for receipt by Commissioner of applications from
the Arca Directors.

First Weck of May 1974

Commissioner's notice to Area Directors announcing successful
applicants. Area Direcfors will promptly notify all applicants
as to the outcome of their request for TGDP.

Mid May throush Early June 1974

Conduct Area meetings involving representatibes of successful
applicants, Contracting Oificers and Tribal Operations personnel
to plan for FY 1975 and initiate contract negotiations.

Somctime in Junc 1974

Washington Office issue tentative allotments to the field offices .
July 1, 1974
Contracts start functioning for Plan A tribes.

September 30, 1974

Last day for Plan A contracts to become effeetive.

0280
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October 1, 1074

Withdrawszal of funds for alt Plan A tribes without contracts
in cffect as of September 30, 1974.

. October 15, 1974

Notify Plan A alternates and issue advices of allotment.

Sometime in October 1974

Authorize Plan B tribes to start functioning under FY 1975
contracts if sufficient funds sre appropriated.

Decemberr 1, 1674

Deadline for Pian A alternates to have contracts in effect before ]
withdrawing funds and making them available te other elternates., %
i
l
!
1
\
|
!

January 21. 1975

Last day for Plan B contrects to become effective.

Februarv 1, 197¢

Withdrawsl of funds fer all Plan B tribes without contracts
in effcct as of January 31, 1975,

February 15, 1975

Notify Plan B alternates and issue advices of ailotment.

April 1, 1975 (no fooline)

Deadline for Plan B alternates to have contracts in effect before
withdrawing funds and making them available to other alternates. i

Junc 30, 1975 |

End of FY 1975 contract period for Plan A tribes.
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August 15, 1975 (Plan A Tribes)

Deadline for Arca Dircciors to submit to the Commissioner
reports of all delivevables actually produccd by cach tribe
and recceived by (he Durcau for cach FY 1275 TGDP contract.
Also included will he a listing of any contracted deliverables
which the tribes faiied to produce and what action was taken
to compcnsate {er such deficieney, i.c., withholding cf
payment, cte.

December 15, 1975 (Plan B Tribes)

Deadlince for Arez Directors to submit to the Commissioner
reports of deliverabies as outlined sbove under August 15,
1975, for Plan A wibes.

Scction Xiv - Applicaiien Frocedurce

An applicetion forin is atieched to these guidclines. It is {o be completed
by each applicint and subniited to the loc.l Burcau Official responsible
for cerviug the tribe (woually the Superintendent), no later than

March 1. 1974. Assistance is available frem loeal Bureau Officials.
The Supetintend. nt, or Gificer in Chinrge. is responsible for certifying
the accuracy and completenaess of the information and sending it to the
Arca Diroctor by e deadline established by the Area Office. The
Area Dircetor is tlso responsible for certification as 10 the acceuracy
and complctencss of the application and transwmitting it along with any
comments and neeessary etiachinents to the Commissioner so as to
arrive in the Washington Qifice no later than March 25, 1974.

Section XV - Continuced Participation

Participation in this program is intended to be of limited duration with
the expectation that it will enable tribes to grenerate their own revenue
which will finance continued tribal government.  TGDP contracts will
be cffcctive for a single year. If a recipicnt tribe desires to participate
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in FY 1976, it will b2 necessary to submit an application during the

next annuel open scason, The following will be considered in determining
whether a further contract is awarded:

1. Number of previous TGDP or TAMP contracts.

2. Performance under previous contracts.,

3. Whether the tribe qualifies under the formula,

4, Availability of program funds.
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ID No.
Application ¥Form (to be supplied by BIA)
Tribal Government Development Program
(rebpr) Tribe
FY 1975
Bureau of Indian Affairs Area
Agency
State

This form is to be completed by the applicant and submitted with appropriate
attachmenls to the Superintendent no later than March 1, lgjéﬂ The Super-
intendent is responsible to certify the accuracy of the information and
convey it to the Area Director in sufficient time for his review and
transmittal to the Conmissioner so as to reach Washington, D. C. no later
than March 25, '974. The Area Director and/or the Superintendent may

require certain documents to substantiate the figures provided herein.

1. Name of Tribe

2. Available Tribal Funds, as of 2-1-74 (see Sec. V of Guidelines)

U. S. Treasury (other than judgment funds)$§

Judgment Funds

Local Tunds

s K

Total Availabic Tribal Funds

3. A list of deliversbles for which the tribe wishes to centract
must be attached to this form, arranged in order of priority
and each one assigned an estimated cost.

4. The attached resolution names the individual authorizedAby the
tribal governing body to sign the application, negotiate the
contract, and sign such agrcement (TGDP Contract).

We, the undersigned, hereby certify that the information provided in this
application is accurate and conplete. (Criminal penalties are provided by
statute for knouvingly filing false information, 18 USC 1001)

Tribal Representative  Date BIA Superintendent Date  Area Director Date

The Area Director is responsible for transmitting this form and attachments to
the following address so that it arrives no later than March 25, 1974:

Commissioner of Indian Affairs
ATTN: TGDP Coordinator, Code 440
1951 Constitution Avenue, NW .
Washington, D. C. 20242
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LIST OF SQU=CE MATERIALS

Draft: Model Criminal Procedures Code and Commentary

This Code and commentary was vrepared by the Indian Civil Rights
Task Force of the Solicitort!s 0ffice, Department of Interior,
pursuant to the requirements of the 1968 Indian Civil Rights Act
(Title III). The document is intended to provide guidelines for
Indian tribal courts in the application of the Indian Bill of

Rights and, as such, does not set out requirements which are to

be taken as binding on Indian courts. Reportedly, the Solicitor's
Office is now debating whether or not to proceed with its originally
expressed intention of distributing full copies of this draft to

all tribal courts, councils exercising judicial authority and tribal
attorneys, or simply printing the draft in the “ederal Register
with an allowance of sixty days for comments.

Because of its approach in furnishing guidelines and extensive
commentary rather than simply spelling out cut and dried provisions
the draft has the potential of becoming an enormously helpful device
of enduring value tc Indian tribal courts. Obviously it would be

a waste of a major effort to allow it to become buried in the
Federal Register. As our researchers have documented in their
reports, most triba’ courts have a great need of just this sort

of guidance, particularly in the area of the requirements of the
1968 Indian Civil Rights Act.

To request a copy of the Draft: Model Criminal Procedures Code
and Commentary, write to: Ms. Fran Ayer or Peter Taylor
Indian Civil Rights Task Force
Solicitor®s Office
Department of the Interior
Washington, D. C. 20240

1974 Report of _he Task Force on Indian-State Government Relations,
South Dakota

This report includes an analysis of legal relationships between the
state government and Indian tribal governments, discussio. of the
establisnment of mutual policies and formal agreements between the
Indian tribes and the state governmment. The Task Force is an agency
under the state zovernor'!s office staffed by an Indian director
which maintains a liaison between the governor and the Indian tribes
in the state. The report itself is an attempt to document and
explain the efforts of this state agency at formalizing communication
and cooperative efforts between the state and tribes. Students of

tribal government will find that while the document is not a scholarly
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or comprehensive work it is a very interesting study and warrants
a close look. Copies of the report are available through:

Thomas Shortbull, Director

Task Force on Indian-State
Government Relations

117 E. Sioux

Pierre, South Dakota 57501

'

-

3. Land Use and Purchase Patterns on the Pine Ridge Reservation

Commissioned by the present superintendent of the Pine Ridge Indian
Reservation, this report documents a very alarming trend with
regard to land use. Non-tribally held trust land on the reservation
apparently is being utilized almost exclusively by non-Indians or
"marginal" Indians (i.e., those tribal members with minimum blood
quantum who have demonstrated a consistent opposition to tribal
interests). A parallel development is the sale of trust lands
the placing of such lands in non-trust, fee patent status. If not
reversed, this trend will most certainly result in the destruction
of the reservation land base., A very critical factor in this process
is the role of the BIA in approving the sale of trust land. As
trustee, the BIA apparently has neglected its responsibility in
either publicizing the situation or taking a strong initiative.
Tor copies of the study contact: Albert Trimble, Superintendent
Pine Ridge Indian Agency
Pine Ridge, South Dakota 57770

4. Indian Finance Act Conference - August 15-16, 1974

The Mational Congress of American Indians (NCAI) coordinated this 4
conference four months after the United States Congress passed the

Indian Finance Act and prior to the final drafting of regulations

by the BIA. The meeting attempted to explain the history of the

Act, how it was intended by Congress to be implemented and how the

tribal representatives could favorably influence the Bureau regu-

lations.,

Copies of the transcript of this meeting may be obtained through
the: National Office, NCAI

1430 K Street, N. W,

Washington, D, C, 20005

5. A Study of Federal Indian Domestic Assistance Programs (FIDAP)

The study was conducted by the National Council on Indian Opportunity.
The report, approximately 27 pages in length, was originally released
by them in February of 1974, reprinted and released by the National
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Congress of American Indians in August 1974. For a discussion of
the TIDAP study, see infra, page 138 of this report. NCAI has a
limited number of copies available and they may be obtained through
the address listed in #4 - above.

Conference on Indian Enerzy (August 29, 1974 - Billings, Montana)

This conference was organized by NCAI to bring together those tribes
possessing coal reserves and other natural resource potential to
explore with them joint strategies the tribes might take to insure
that tribally owned resources are developed in the manner and pace
which suit the needs of the tribes and also to inform the tribes

of the optimum procedures they could take to gain strong bargaining
positions with the natural resource companies and Bureau of Indian
Affairs. The transcript runs several hundred pages and a very
limited number of copies are available through NCal. It is inter-
esting to note observations made by tribal leaders and advisors at
this con’erence reinfarcing the points made by our researchers with
regard to development of a tribal government'’s capacity to regulate
natural resources on their reservation as an aspect of self-govern-
ment. Transcripts of the proceedings may be obtained through NCAI.
See #4 for the address.

Transcript of Worshops - iiCAI's 31st Annual Convention
( October 24-27, 1974)

Topics include:

1. “ederal Indian Services

2. Tribal Government

3., Tndian Health and Education

4, Hational and International Indian Relations

5. Tribal Natural Resources, and

6. A special workshop on National Indian Policy Review
Commission

Copies of the transcripts may be obtained through NCAI. See #4 for
the address.

Transcript of Working Conference on Tribal Government (March 15, 1974)

This conference was co-sponsored by MCAI, The Native American ights
Fund, the Institute for the Development of Indian Law, the National
American Indian Court Judges Association and the American Indian
Lawyers Association. The meeting was organized by the American
Indian Lawyer Training Program and hosted by the Indian Law Center
in Albuquerque, iiew Mexico. Panelists attempted to focus on tribal

0287




9.

- 275 -

constitutions and the need for reform of .the same to meet the
changing demands of modern society. The meeting was well attended
and, as reflected in the transcript, very informative and stimulating.
Copies of the transcript may be cotained through the offices of
AILTP:

The American Indian Lawyer Training Program

477 - 15th Street, #200

Oakland, California 94612

The Indian Civil Rights Act - Five Years Later

This is a report of a meeting of Indian lawyers, tribal judges and
tripal council members coordinated by the Indian Lawyers Association
and conducted May 7-8, 1973. The transcript is certainly a very
interesting and thoughtful analysis of exactly how the Act is
affecting Indian tribes at present. This is a complicated problem
and the record of this reeting should be a very helpful discussion
for students of tribal government, Copies may be obtained through:

The Indian Law Reporter
1000 Wisconsin Avenue, N. W,
Washington, D. C. 20007




